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Abstract
It is proved that the main problem of legal regulation of the activities of operational units of law enforcement 
agencies of Ukraine is its unsystematic nature. Ensuring such consistency is quite possible by making changes 
and additions to the legislation. The concept of reforming the legislative regulation of the activities of operational 
units of law enforcement agencies of Ukraine should consist of interrelated elements that provide for changes and 
additions to the legislation in three areas of regulation of public relations: criminal procedure (detailed regulation 
of the activities of operational units in the Criminal Procedure Code with a substantial expansion of their powers, 
in particular, in terms of ensuring the safety of persons who cooperate confidentially with pre-trial investigation 
bodies); intelligence-gathering (legislative regulation of clear grounds for the initiative activities of operational 
units to detect the preparation and commission of crimes, and the independent, with a clear exhaustive legislative 
definition, system of intelligence-gathering activities with their differentiation depending on the subject of 
authorisation, considering those that an operational employee can conduct without any permits and approvals); 
in the field of state secret protection (comprehensive regulation in the Law of Ukraine “On state secret” of legal 
relations related to the conspiracy of the activities of operational units and other internal structural entities 
of those state bodies that need it). The purpose of the study is to make proposals for improving the legislative 
regulation of intelligence-gathering and other activities of operational units of law enforcement agencies of 
Ukraine. The methodological basis of the research is the dialectical-materialistic method of scientific knowledge 
of socio-legal phenomena, and general scientific and special methods of legal science, in particular: system-
structural – to determine the content of the investigated categories and legal phenomena, the development of 
terminology, systematisation of scientific knowledge of the chosen area in general, a comprehensive analysis of 
the provisions of normative regulations and the development of a system of proposals for reforming legislation 
and using foreign experience in Ukraine; comparative-legal and comparative – for a comprehensive analysis of 
national legislation and subordinate normative regulations, norms of international law, which constitute the 
legal basis of operational law; logical-legal (dogmatic) – during the establishment of the conceptual framework, 
the formulation of proposals for amendments and additions to legislative acts; statistical – for the analysis of 
the investigated materials of intelligence-gathering cases, criminal proceedings, survey results; sociological 
(questionnaires, interviews, surveys) – for the examination of the opinions of practitioners, determining the 
effectiveness of the application of individual legal institutions. It is necessary to make changes and additions to 
the legislation to create a mechanism of legal regulation of intelligence-gathering activities of operational units 
of law enforcement agencies of Ukraine. The essence of these changes is determined by different approaches, 
distinguished by levels. At the highest, strategic level, a deep transformation is required for legislative regulation 
of the complex of public relations on countering crime by law enforcement agencies (intelligence-gathering 
activities, criminal proceedings, protection of state secret). The tactical level corresponds to the introduction 
of scientifically based proposals for the settlement of issues of intelligence-gathering activities. The best option 
for the scheme of improving the legislative regulation of the activities of operational units of law enforcement 
agencies of Ukraine is the introduction of a tactical level of reform with a gradual transition to a strategic one
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Introduction
One of the conditions for the development of Ukraine 
as a democratic state governed by the rule of law of 
the European model is an extensive renewal of the 
criminal justice system, the institutions of which are 
able to ensure the protection of human rights and 
freedoms, counteraction to crime, protection of the 
interests of society and the state by means of an co-
vert nature, in particular intelligence-gathering. The 
practical implementation of the Criminal Procedure 
Code (CPC) of Ukraine, in comparison with the CPC 
of the Ukrainian SSR, which was in force for over 
50 years, demonstrated the importance of a radical 
change in the model of criminal proceedings, the 
legal status of its participants, the procedural form 
of pre-trial investigation and legal proceedings in 
general. In connection with the coordination of the 
criminal procedural legislation of Ukraine with in-
ternational standards, a thorough study of the legal 
mechanisms of functioning of operational units of 
the National Police (NP) of Ukraine, which are en-
trusted with the task of identifying, documenting 
and disclosing the primary majority (over 95%) of 
all criminal offences registered in the state, prevent-
ing the most dangerous manifestations of organised 
and professional crime, becomes relevant.

Considering the tendency to increase in the 
number of registered applications and reports on 
criminal offences (from 3.2 million in 2012 to 7.2 
million in 2019), and cases (proceedings) under 
investigation by the internal affairs bodies (NP), 
from 443.7 thousand in 2012 to 809.6 thousand in 
2019, proper legislative and organisational support 
for the subjects of the intelligence-gathering activi-
ties (OSA) is recognised as one of the priorities. The 
functioning of criminal police units is affected, in 
particular, by such factors as an increase in the level 
of specific, latent, crimes related to human and arms 
trafficking, drug trafficking, mining, illegal financial 
and economic activities, etc. Along with the consis-
tent capacity-building of the police and the effective-
ness of its measures, its activities are also affected 
by influential deterrents. For example, at the end 
of 2019, there were over 600 proceedings sent by 
the police in the courts against members of organ-
ised groups and criminal organisations, but only 48 
were considered during the year (that is, for every 
fourth proceeding, the trial lasts over three years). 
According to official reports of the NP, the rate of de-
tection of grievous and extremely grievous crimes 
committed in qualified forms of complicity ranges 
from 30 to 50% with an annual increase in the bal-
ance of criminal proceedings of the corresponding 
category, in which the final procedural decision has 
not been made. Materials collected in the framework 
of intelligence-gathering cases (OSC) were used as 
evidence only in 31.4% (conducted secret investiga-

tive (search) actions (SISA) 34.3 %) of proceedings, 
which generally indicates an underestimation or in-
ability to use the capabilities of operational units to 
ensure evidence in criminal proceedings.

In general, the reasons for the low perfor-
mance of OSC work are deep and complex. However, 
almost the main one seems to be the uncertainty of 
the actual legal content of the OSA (so it is no coin-
cidence that there are still disputes about whether 
the OSA is a science). After the adoption of the CPC 
of Ukraine, such activity (mentally it is still perceived 
as a separate form of countering crime) partially de-
pends on rationing by criminal procedure legislation 
(for the first time in the history of lawmaking, the 
CPC of Ukraine highlighted an independent chapter 
21 “Secret investigative (search) actions”).

However, the introduction in Ukraine of a 
progressive modern model of adversarial criminal 
procedure (focused on Western European models) 
should not narrow (limit) the natural legal regula-
tion of the initiative activities of operational units to 
combat crime (which fully corresponds to the estab-
lished traditions of regulating covert work). Now, an 
unbalanced hybrid model of the activities of opera-
tional units with unclear content and criteria for the 
ratio of intelligence-gathering, criminal procedural, 
and search activities is present. This conceptual in-
consistency permanently identifies existing gaps and 
causes new problems of legislative, departmental 
(interdepartmental) regulatory, and organisational 
nature, which in practice require urgent and effec-
tive solutions.

The purpose of the study is to make proposals 
for improving the legislative regulation of intelli-
gence-gathering activities of operational units of law 
enforcement agencies of Ukraine.

The following tasks are set to achieve this goal:
‒ identify the main problems existing in the leg-

islative regulation of intelligence-gathering and oth-
er activities of operational units of law enforcement 
agencies of Ukraine;

‒ give a general description of the current state 
of studies aimed at solving practical problems of the 
activities of operational units of law enforcement 
agencies of Ukraine;

‒  highlight the features and prospects of using 
international experience to improve OSA in Ukraine;

‒ form conceptual foundations for improving the 
system of legal regulation of secret cooperation in 
Ukraine;

‒  formulate specific proposals to the Law of 
Ukraine “On intelligence-gathering activities” and 
the CPC of Ukraine.

Results and Discussion
Based on a comprehensive analysis of the practice 
of applying the norms of the Constitution of Ukraine 
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(Art. 3, 31- 34, 55, 57, 59, 60, 62, 63), Criminal Code 
of Ukraine (Art. 11, 36, 38, 39, 42, 43, 45), CPC of 
Ukraine (par. 1, 2, 20, 21, 40, 42, 43; Art. 36, 40, 
41, 84-94, 103-110, 159-156, 207-211, 214-216), a 
number of laws of Ukraine (on OSA, NP, prosecutor's 
office, organisational and legal grounds for combat-
ing organised crime, preventing corruption, informa-
tion, Security Service of Ukraine, ensuring the secu-
rity of persons taking part in criminal proceedings, 
state secret, execution of decisions and application of 
the practice of the European Court of Human Rights, 
etc.), a number of international treaties, the consent 
to be bound by the Verkhovna Rada of Ukraine, and 
bylaws, identifieed a number of conflicts, gaps, con-
tradictions, and even systemic errors made by the 
legislator, which still negatively affect the effective-
ness of tasks on prevention, detection, and investiga-
tion of crimes.

According to surveys, the imperfection of leg-
islation regulating the criminal process (91.2%), OSA 
(91.1 %) and the protection of state secret (80.9%) 
are recognised as the main factors for weakening op-
erational positions in the work of the relevant divi-
sions of the NP of Ukraine. It is about:

‒ imperfection of the legislative definition of OSA, 
the concept and list of intelligence-gathering mea-
sures (OSM);

‒  absence of legal grounds for conducting OSM 
for the purpose of detecting and suppressing crimes 
that are prepared and committed in the context of 
conspiracy (part 1, 3 of Art. 6 and part 1, 3 of Art. 9 
of the Law of Ukraine “On intelligence-gathering ac-
tivities”);

‒  unclear criteria for sufficiency of information 
for the implementation of OSA;

‒ loss of initiative by operational units in criminal 
proceedings (Art. 41 of the CPC of Ukraine);

‒ lack of clear legislative regulation of the possi-
bility of proceedings in the OSC in case of detection 
of signs of a crime (without entering information in 
the unified state register of legal entities);

‒  establishing by law a direct link between the 
procedure for conducting OSM and the norms of the 
CPC of Ukraine (instead of a separate independent 
regulation of their content and the procedure for 
conducting them);

‒ inability to conduct a number of important in-
telligence activities within the framework of oper-
ational development of persons involved in crimes 
(monitoring of bank accounts; special investigative 
experiment; imitation of the crime situation);

‒  insufficient regulation of assistance to the im-
plementation of OSA, etc.

In the structure of modern studies on OSA is-
sues and covert work, seven blocks should be distin-
guished, depending on the subject of research. From 

general, fundamental to specialised (by the scope of 
the subject of research) works of the monographic 
level, the:

1. studies devoted to the general fundamental 
foundations of OSA and covert work should be con-
sidered. There has been a lack of such research over 
the past decade. These are individual monographs, 
doctoral and candidate theses prepared before the 
entry into force of the CPC of Ukraine and the intro-
duction of appropriate amendments to the Law of 
Ukraine “On intelligence-gathering activities”.

2.  Research devoted to certain principles of 
OSA and covert work. Among such studies, several 
groups can be distinguished:

a)  studies of various aspects of OSA and covert 
work, including: legal regulation, organisation, tac-
tics (tactical and psychological foundations), use of 
OSM. Conceptual scientific research, the subject of 
which is the use of OSM and the psychology of OSA, 
is now over ten years old.  Studies of the organisation 
and tactics of OSA are even more outdated. The only 
dissertation that is an exception to this trend is de-
voted to the legal regulation of OSA, it was defended 
in 2013 in the specialty “Theory and history of state 
and law; history of political and legal doctrines”;

b) studies of the main categories of OSA and co-
vert work, including: forms, forces, and means of 
OSA, and its methods or OSM. Over the past decade, 
only the funds of the OSA have been investigated 
at the monographic level (the results of the disser-
tation research for the doctor of the law were pre-
sented in 2018). Methods of OSA (operational search 
measures) were not investigated in the complex. The 
studies were conducted only in relation to some of 
them. Therewith, a number of monographic stud-
ies were conducted on the legal, organisational, and 
tactical principles of conducting SISA. Dissertations 
devoted to such an important category as the forms 
of OSA have not been prepared. At the monographic 
level, the problems of only one of these forms – in-
telligence-gathering were investigated. Operational 
development and operational prevention are also ig-
nored by researchers;

c) certain areas (lines) of activity within the OSA 
and covert work: determining the location of per-
sons put on the wanted list; execution by operational 
units of the investigator's and prosecutor's instruc-
tions to conduct the SISA; intelligence-gathering for 
the security of persons taking part in criminal pro-
ceedings; criminal intelligence on the Internet;

d)  certain types of activities to ensure the effec-
tiveness of OSA and covert work: information and 
analytical support (the last separate comprehensive 
study was completed in 2011 – at the level of a doc-
toral dissertation); ensuring the secrecy of the activ-
ities of operational units (2017); material, technical, 
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and financial support of OSA and covert work (during 
the last decade, it was not the subject of a separate 
comprehensive scientific study);

e) secret cooperation (as a special, separate, inte-
gral element of the content of the OSA) is constant-
ly the subject of scientific research. Comprehensive 
studies were completed in the early 2010s. In 2019, 
a monograph was published that systematically ad-
dresses the issues of the institute of secret cooper-
ation.

3. Studies devoted to the counteraction of op-
erational units to crimes committed by a separate 
section of the special part of the Criminal Code of 
Ukraine, part of articles of such a section, a separate 
article, or part of an article, or crimes united in a sep-
arate group based on purely criminological features. 
Over the past decade, a substantial number of com-
prehensive scientific studies have been conducted 
in this area.  The authors of such studies formulate 
their subject using three main forms.

The first form is the widest within the OSA, it 
is formulated as“counteraction by operational units” 
(afterwards, the type of crime is stated). Thus, the 
subject of the study covers intelligence-gathering and 
criminal procedural activities of operational units.

The second form is narrower than the previ-
ous one: “operational search counteraction” (after-
wards, the type of crime is stated). With this for-
mulation, the subject of research covers only the 
intelligence-gathering activities of operational units.

The third form – “detection and investigation 
(afterwards, the type of crime is stated)" covers not 
only the OSA and the covert work of operational 
units to counteract a specific type of crime, but also 
the procedural activities of an investigator, prosecu-
tor, forensic tactics, and the use of special knowledge 
in criminal proceedings.

4. Research of intelligence-gathering criminal 
procedural activities of individual operational units 
of specific law enforcement agencies. Since the be-
ginning of the current century, scientific intelligence 
in this area has been conducted only in relation to 
operational units: the penitentiary system; special 
units for combating organised crime of the Ministry 
of Internal Affairs of Ukraine; the operational service 
of the Ministry of Internal Affairs of Ukraine and op-
erational and technical units of the NP.

5.  Studies devoted to the problems of coun-
tering specific operational units (individual law en-
forcement agencies) of a certain type of crime. Such 
studies over the past decade have mainly been devot-
ed to the activities of the internal affairs bodies (NP):

a)  criminal investigation (countering mercenary 
and violent crimes; grievous and extremely griev-
ous crimes of previous years; crimes in the field of 
illegal trafficking in synthetic narcotic drugs; crimes 

against property committed by radical individuals; 
robberies on railway facilities, etc.);

b)  protection of the economy, and in the past 
of the state service for combating economic crime 
(countering crimes that encroach on the external 
economic security of Ukraine; obtaining illegal bene-
fits and other corruption crimes; criminal acts in the 
field of public utilities, etc.);

c) special units for combating organised crime, op-
erational services (countering bribery in the Depart-
ment of Internal Affairs system and obtaining illegal 
benefits in general; crimes in the public sector, etc.);

d)  operational service units (countering drug 
crimes and obtaining illegal benefits).

6. Research of problems of conducting specif-
ic intelligence-gathering activities and secret inves-
tigative (search) actions. Such actions and activities 
that have been investigated at the dissertation level 
over the past decade include: operational survey; 
operational inspection; in-cell work; visual sur-
veillance; audio and video control of a person and 
place; removal of information from transport tele-
communications networks; performing a special 
task to solve the criminal activities of an organised 
group, operational combination, controlled deliv-
ery, prompt purchase, and monitoring the commis-
sion of a crime in general.

7.  Studies devoted to the conduct of OSM 
(SISA): a) within the framework of countering a spe-
cific type of crime; b) separate operational unit of a 
particular law enforcement agency. Since the begin-
ning of this century, less than ten dissertations on 
similar subjects have been defended. It is considered 
impractical to conduct these studies in the future 
(due to the narrow boundaries of the subject). Many 
of the papers related to this block are fundamental 
and contain provisions that can be used to improve 
various aspects of countering crime by the forces 
and means of operational units of various subjects of 
the OSA. However, in the context of radical changes 
in legislation and law enforcement practice, the le-
gal foundations of the OSA have become particularly 
important and require a separate targeted compre-
hensive analysis.

The use of international experience is import-
ant. Based on the results of the analysis of modern 
models of the organisation of covert work of law en-
forcement agencies of other countries (criminal in-
telligence, detective activities, secret investigations, 
etc.), it can be concluded that Ukraine has introduced 
the main guarantees for ensuring the protection of 
human rights and freedoms during the implemen-
tation of secret activities in the process of pre-trial 
investigation at the level of standards of developed 
Western European countries, which primarily cov-
ers: judicial authorisation of secret measures (with 
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the possibility of full-fledged judicial control and 
prosecutor's supervision); the permissibility of se-
cret procedural actions only in case of impossibility 
or substantial complication of obtaining the neces-
sary data in another way; conducting such actions 
only within the framework of the investigation 
of particularly dangerous acts (under the CPC of 
Ukraine – grievous and extremely grievous crimes); 
establishing a procedure for notifying persons about 
conducting secret actions against them and their 
results; limiting the possibility of monitoring com-
munication with certain categories of persons (close 
relatives, priests, helpline consultants, defender 
lawyers, and doctors); the duty of the investigative 
body to immediately destroy the results of secret ac-
tions that do not relate to specific proceedings and 
have no evidentiary value; minimising the possibil-
ity of interference in the private life of other (unre-
lated) persons. Therewith, the legal field of Ukraine 
does not sufficiently define precautions for possible 
abuse of its right by the defence party. Today, some 
such subjects of criminal proceedings, taking ad-
vantage of differences in the interpretation of the 
norms of the criminal procedure law (sometimes 
on far-fetched grounds that cannot be refuted in the 
process of public verification), require the court to 
recognise as inadmissible evidence collected tacitly 
with a substantial expenditure of time, human and 
material resources.

Notably, in the EU and US countries there are 
specific problems related to the secret activities of 
law enforcement agencies. In recent years, they have 
constantly become the subject of attention of re-
searchers [1-6].

Based on the doctrinal provisions of the theo-
ry of OSA and criminal procedure, the latest studies 
of Ukrainian and foreign researchers, and the results 
of the analysis of international experience, and long-
term practice, ways to solve the most fundamental 
problems that exist in the legislative regulation of 
the activities of operational units of law enforcement 
agencies of Ukraine are offered.

First of all, this concerns the problem of de-
fining the concept of intelligence-gathering activi-
ty. It is interpreted as a system of public and secret 
search, intelligence and counterintelligence activ-
ities conducted using operational and operation-
al-technical means (Art. 2 of the Law of Ukraine “On 
intelligence-gathering activities”). Such a definition 
cannot provide an unambiguous understanding of 
the concept of OSA, its legal content. This is due to lim-
ited information content. In addition, the legislator 
does not propose definitions of search, intelligence 
and counterintelligence measures, does not distin-
guish them into public and secret, and does not form 
a list of them. This applies to both operational and  

operational-technical means. Except for the defi-
nition of OSA, the terms “operational means”, “op-
erational and technical means”, “search measures”, 
“intelligence measures”, “counterintelligence mea-
sures”, “public measures”, “secret measures” are 
not used in the text of the Law [7]. An activity with 
indefinite content cannot be a tool for achieving a 
specific goal or completing tasks.

Taking this into account, researchers who in-
vestigated aspects of OSA were forced, first of all, to 
formulate their own definition of the concept of such 
activities, their content, and individual components. 
The most effective approaches were those that were 
based on an in-depth analysis of fundamental scien-
tific works on the content of human activity in gener-
al and legal activity in particular.

In the opinion of this study, a universal “formu-
la” for understanding the content and formulation of 
the definition of a certain type of legal activity, in par-
ticular the OSA, was proposed by M.A. Pogoretskyi. 
The researcher appropriately identifies such inter-
nal structural elements of the content of the OSA and 
criminal process as the purpose, tasks, actions, and 
subjects that form them as integral active systems 
and their external elements, which are stages and or-
ganisational-legal forms [8]. The application of this 
approach to clarifying the essence and formulation 
of concepts of certain subspecies of activity within 
the framework of OSA and criminal proceedings has 
always led to the development of definitions that 
were distinguished by the accuracy of determining 
the content of the concepts under study. It concerns 
primarily the monographic research of O.S.  Staren-
kyi, O.O.  Sukhachov, I.O.  Sukhorada, O.Yu.  Tatatrov, 
A.M. Chernyak, and others.

Within the framework of the doctrinal provi-
sions of the OSA theory and based on many years of 
practice, it is proposed to interpret the OSA as a sys-
tem of actions that:

‒ are conducted for the purpose of detecting and 
suppressing crimes, preventing criminal offences;

‒  consist in searching for and recording factu-
al data on the criminal activities of individuals and 
groups, the location and fate of persons put on the 
wanted list;

‒  conduct operational units of legal protection 
bodies in accordance with the powers granted to 
them by law;

‒ they can be conducted both openly and secret-
ly [8].

It is considered appropriate to choose these 
four components as the basis for the legislative defi-
nition of OSA.

One of the most pressing problems of the OSA 
is that the law does not provide grounds for opera-
tional units to work on the prevention of crimes. The 
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Law of Ukraine “On intelligence-gathering activities” 
obliges operational units to take the necessary OSM 
for the prevention, timely detection and suppression 
of crimes, exposing the causes and conditions that 
contribute to the commission of crimes, and con-
ducting the prevention of offences practice (part  1 
of Art.  7). However, by obliging to conduct crime 
prevention, identify, and stop them, the legislator 
did not give operational units the appropriate tools. 
Therefore, operational units do not actually have the 
legal authority to conduct such activities. Ultimately, 
Art. 6 of the Law of Ukraine “On intelligence-gather-
ing activities” in the last paragraph prohibits mak-
ing decisions on conducting intelligence-gathering 
activities in the absence of the grounds provided for 
in this article. The scope of such grounds includes 
“the availability of sufficient information obtained 
in accordance with the procedure established by 
law, which requires verification by means of intelli-
gence-gathering measures and means, about: crimes 
that are being prepared; persons preparing to com-
mit a crime; persons who are hiding from pre-trial 
investigation bodies, an investigating judge, a court, 
or evading serving a criminal sentence”.

Therewith, Art. 9 of this law provides that in 
each case there are grounds for conducting an OSA, 
an OSC is established. Therefore, any OSM for the 
prevention and detection of crimes is illegal. Thus, all 
activities of operational units to search for the facts 
of preparation and commission of crimes should be 
considered devoid of legal grounds. The prosecutor, 
within the framework of supervision over the ac-
tivities of units authorised to conduct OSA, in case 
of detection of the facts of conducting OSM without 
establishing OSC, is obliged to give instructions on 
their immediate termination.

Ukrainian researchers who have investigated 
various aspects of the activities of operational units 
of law enforcement agencies have repeatedly fo-
cused on this problem. The analysis of recent works 
in this area  [9] gives grounds for concluding that 
the best way to correct the situation is to supple-
ment part one of Art. 6 of the Law of Ukraine “On in-
telligence-gathering activities” with paragraph five, 
which as one of the grounds for conducting an OSA 
would determine the implementation of preven-
tion, timely detection, and suppression of crimes, 
and exposing the causes and conditions that con-
tribute to their commission. Simultaneously with 
the introduction of this norm, it is necessary to pro-
vide operational units of law enforcement agencies 
with effective tools for its effective implementation. 
In the theory of OSA and the practice of rule-mak-
ing activities of the National Police, such tools are 
defined as intelligence-gathering measures (or 
search measures or operational (initiative) search 

measures. Their peculiarity (in comparison with 
other OSM and SISA) is the minimal risks of possi-
ble illegal restriction of the rights and freedoms of 
citizens and business entities. The purpose of con-
ducting them is to obtain primary (intelligence) in-
formation about previously unknown facts of com-
mitting crimes or preparing for them (83.3%), and 
orientation of the investigator, prosecutor in the ar-
eas (means) of effective collection of evidence and 
tactics of pre-trial investigation (80.4%). The list of 
such measures (in various versions) is contained in 
each of the drafts of the Laws of Ukraine “On intel-
ligence-gathering activities”, which were submitted 
to the Verkhovna Rada of Ukraine in 2008, 2009, 
2016, 2017, and 2019. In the latter of them, search 
activities are defined as a set of public and secret 
actions, the purpose of which is to search and re-
cord factual data on the illegal activities of persons 
(groups of persons), identify, prevent, and stop 
criminal offences, establish the location of wanted 
persons in accordance with the current legislation. 
The project developers included the following to 
the list of these activities: operational installation; 
radio engineering survey; polygraph survey; in-
telligence survey; obtaining certificates; personal 
search; operational identification of persons, ob-
jects, and substances; determination of identifica-
tion and technological features of a radio-electronic 
device; radio search; operational survey of persons 
with their consent.

In our opinion, such a definition does not allow 
discovering the ratio of OSA and intelligence-gather-
ing, and the list of measures is unnecessarily narrowed.

Notably, when defining the concepts of these 
measures (Art. 1 of the draft law), the developers of 
the document:

‒ resorted to cumbersome and incorrect wording;
‒ did not offer a definition of an intelligence survey;
‒ used different names to refer to the same events 

(a survey using a computer polygraph instead of a 
polygraph-logical survey);

‒  submitted definitions of search activities that 
are not included in the list (information search);

‒ -ignored the conventional search event for op-
erational units, which in the theory and practice of 
the OSA was called “operational inspection”.

In addition, the analysis of these definitions 
gives grounds to assert that the content of the pro-
posed measures is imposed, partially covering the 
content of other OSM and even certain areas of OPS. 
Thus, according to the definition of information 
search, its content includes: intelligence-gathering, 
secret surveillance, operational installation, and 
agent work. In turn, the content of the operational in-
stallation covers surveys and obtaining information, 
etc. All of the above indicates a lack of consistency in 
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the development of the institute of search activities.
Based on the analysis of the practice of opera-

tional units of law enforcement agencies of Ukraine and 
the achievements of the theory of OSA, it can be stat-
ed that search activities should not be separated from 
intelligence-gathering activities. They need to be nor-
malised precisely as OSM, which operational units can 
conduct on their own initiative and without the con-
sent of the prosecutor or obtaining court permission. 
The names of these measures should clearly reflect 
their content (so that the legislator does not have to 
formulate their definitions, burdening the perception 
and complicating legal practice). In particular, it is be-
lieved that it would be appropriate to introduce such 
a list of intelligence-gathering measures in the law:

‒ survey of individuals with their consent;
‒ survey of publicly available objects;
‒ survey of publicly inaccessible objects (with the 

consent of the persons in possession or use of whom 
they are);

‒  collecting publicly available information from 
any source;

‒ collection of restricted access information con-
tained in law enforcement data banks;

‒  obtaining confidential information with the 
consent of persons who have access to it;

‒  short-term introduction to the criminal envi-
ronment;

‒ visual surveillance in publicly accessible places 
(for the purpose of: recognising signs of committing 
a crime and establishing data that subsequently al-
low identifying persons involved in it; identifying 
unknown persons in the course of other OSM and 
secret investigative (search) actions);

‒ identification of radio-electronic equipment in 
a certain place and determination of their identifica-
tion and/or technological features;

‒  comprehensive analysis of information ob-
tained during other events.

This study suggests that the materials of in-
telligence-gathering activities conducted to detect 
crimes should be accumulated in intelligence-gath-
ering cases. “Such cases should be initiated in certain 
areas of countering crime,”  ‒ from the notice. The 
procedure for conducting these cases should be de-
termined by bylaws.

The actions of operational units included in the 
list proposed above should be legally fixed not only 
as intelligence-gathering measures but also as mea-
sures of operational support of criminal proceedings. 
In modern conditions, this institution is reflected only 
in bylaws and actually exists outside the law, which 
substantially reduces the effectiveness of operation-
al units in the framework of pre-trial investigation.

Therefore, it is necessary to expand the powers 
of operational units in the field of criminal proceed-
ings through the consolidation in the CPC of Ukraine 

of their right to conduct a set of measures for opera-
tional support of criminal proceedings in agreement 
with the investigator and with the permission of the 
procedural manager. The relevant approval (permis-
sion) should relate to the implementation of the entire 
set of measures within the framework of the case of 
operational support of criminal proceedings (91.1 %).

Operational search measures and operational 
support measures for criminal proceedings should 
be considered specific types of OSM.

This study suggests that it is necessary to fix 
directly in the law the definition and an exhaustive 
list of OSM with their differentiation into groups de-
pending on the subjects of authorisation (a specially 
appointed judge of the Court of Appeal, a prosecu-
tor, the head of an operational unit), given that the 
decision to conduct certain OSM in the event that 
their implementation does not threaten substantial 
restrictions on the rights and freedoms of citizens, 
can be made by an operational employee (with pos-
sible options for their further approval in instances). 
During the legislative classification of OSM, the risks 
of possible interference in the private life of citizens 
and restrictions on their rights and freedoms should 
be considered. International legal standards and de-
cisions of the European Court of Human Rights are 
mandatory for consideration.

Formulating the legislative definition of OSM, 
it is proposed to define them as measures conduct-
ed by operational units to perform the tasks of OSA, 
using the rights granted to these units by law. There-
with, organisational and security measures that op-
erational units use without the purpose of obtaining 
information that is relevant for a specific OSM or a 
specific criminal proceeding should be clearly distin-
guished from OSC. First of all, this refers to measures 
to ensure secrecy (conspiration).

In general, in the activities of operational 
units, three areas of legal relations should be distin-
guished, which are regulated by various legislative 
acts: first, the OSA (the Law of Ukraine “On intelli-
gence-gathering activities”); second, the involvement 
of operational units (their employees) in criminal 
proceedings (the CPC of Ukraine); third, ensuring the 
conspiracy of forces and means (the Law of Ukraine 
“On state secret”).

Within the framework of the latter, it is neces-
sary to recognise that legal relations connected to the 
conspiracy of operational units do not concern the 
OSA and the criminal process but belong to the field 
of ensuring the state secret. The ordering of these re-
lations should be based on the following provisions.

First, the legal regulation of the conspiracy of  
operational units should be conducted in strict ac-
cordance with the Constitution of Ukraine, it should 
be based on the provisions of the Law of Ukraine 
“On state secret”, where a separate section should 
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regulate specific measures that can be applied to 
prevent the disclosure of classified information, in-
cluding through disinformation. The CPC of Ukraine 
and the Law of Ukraine “On intelligence-gathering 
activities” should state that ensuring the secrecy of 
their own secret activities by operational units is 
conducted in accordance with the procedure and on 
the grounds provided for by the Law of Ukraine “On 
state secret”. The issue of financing the conspiracy 
of operational units and their interaction with other 
state structures to ensure the secrecy of their own 
activities should be regulated at the level of a res-
olution of the Cabinet of Ministers of Ukraine [10].

Secondly, at the level of legislation and by-
laws, it is necessary to define the following: one of 
the principles of the OSA is secrecy – the rule of se-
cret, hidden, unknown to anyone (except for their 
own subjects) implementation; the principle of 
secrecy applies not only to the OSA, but also to all 
the activities of operational units, in particular, the 
execution of orders of the investigator, prosecutor 
to conduct the SISA; conspiracy of the activities of 
operational units should be considered a system 
of measures aimed at ensuring the secrecy of this 
activity; the purpose of conspiracy of the activi-
ties of operational units is to keep secret informa-
tion about facts, time, places, circle of objects and 
subjects of conducting OSM and SISA, belonging of 
their subjects, and the means used by them (prem-
ises, transport, equipment, etc.) to law enforcement 
agencies; the task of conspiracy of operational units 
is to create the false beliefs for objects of OSM and 
SISA about the lack of intent and any actions to 
search for and fix factual data on ilregulations of 
individuals and groups, responsibility for which is 
provided for by the Criminal Code of Ukraine, intel-
ligence and subversive activities of special services 
of foreign states and organisations to stop offences 
and in the interests of criminal proceedings [10].

Third, in terms of conducting specific OSC and 
SISA by operational units, the subject of classifica-
tion should only be information about where, when, 
by whom, and with what disinformation (legends 
and means of disguise) specific OSC and SISA are 
conducted. Within the framework of strategic as-
pects of the activities of operational units, personal 
data of all secret employees (full-time and freelance), 
information about enterprises, institutions, organ-
isations, premises, and vehicles created and used 
for the purpose of ensuring conspiracy are subject 
to classification. Protection of state secret regard-
ing the activities of operational units is conducted 
through a system of measures that are established 
by legal provisions. These measures should be clas-
sified into organisational, technical, cryptographic, 
and verification measures for persons in connection 
with granting access to state secret [10].

A substantial problem of legislative regulation 
of the OSA is the imperfection of legislative norms 
on which its information-analytical support is 
based. Among the main problems of such provision, 
the lack of proper legal grounds and the uncertainty 
of the mechanism of legal regulation are highlight-
ed, which requires a systematic update (addition 
of relevant provisions) of both the CPC of Ukraine 
and the laws of Ukraine “On intelligence-gathering 
activities”, “On state secret”, with the development 
of targeted bylaws of a departmental (interdepart-
mental) nature. The main context of the changes: 
providing operational units with sufficient rights 
and removing obstacles to the preservation, accu-
mulation and processing of information obtained in 
the course of the OSA and fulfilling the instructions 
of the investigator, prosecutor to conduct the SISA 
(93.9%); obtaining by operational units the pos-
sibility of consolidating arrays of the specified in-
formation in a digital format with information that 
does not constitute a state secret (88.8%); simplify-
ing the exchange of necessary information between 
various operational units of law enforcement agen-
cies by converting requests to digital format and re-
ducing the time for responses (requests) (90.4%); 
introducing legal and technical means to prevent 
illegal use of this information (67.9%).

Among the covert methods of work, it is nec-
essary to focus on the use of the services of persons 
who, based on conspiracy, receive and provide law 
enforcement agencies with the necessary informa-
tion, create conditions necessary for conducting 
certain actions, activities, operations, etc., that is, 
secret cooperation. This is one of the oldest means 
of obtaining information necessary for the fight 
against crime. Despite the rapid development of 
science and technology, informatisation of all fields 
of public life, it does not lose its relevance even now. 
Incomplete and imperfect legislative regulation of 
the use of secret cooperation in the framework of 
criminal proceedings and intelligence-gathering 
activities has led to a variety of problems for its 
organisation, the range of which was already wide. 
Due to the rapid changes taking place in the social 
and information fields of life of Ukrainian society, 
new approaches require solving tactical problems 
of secret cooperation [11].

The central link (basis) of the Institute of se-
cret cooperation should be the interrelated provi-
sions of the Law of Ukraine “On intelligence-gather-
ing activities” and the CPC of Ukraine. These norms 
should disclose its content, tasks and establish the 
range of subjects. The legislative norms of the second 
level of the mechanism of legal regulation of secret 
cooperation (within the framework of the same leg-
islative acts) should be related to these provisions, 
which establish the specific features of regulating 
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relations between operational units and their secret 
employees in terms of: specific features of engaging 
in secret cooperation; its registration (fixing the fact 
of secret cooperation); remuneration and consider-
ing the work experience of secret employees; their 
social and legal protection, ensuring confidentiality 
and security. These norms should refer to the norms 
of the third level – the provisions of civil, labour, tax, 
and other legislation [11].

The problems of legal regulation of secret 
cooperation are inherent not only in Ukraine. In 
recent years, they have been actively investigated 
by researchers from other countries  [12-16]. In 
general, foreign specialists examine the problems 
of voluntary assistance provided by citizens to the 
police [17-25].

According to the examples of the FRG and the 
US in Ukraine, it is advisable to regulate the activi-
ties of persons who, on their own initiative, using 
legislative guarantees of confidentiality, provide 
law enforcement agencies (free of charge or for a 
fee) with reliable and up-to-date information about 
the preparation and commission of crimes (regard-
less of the object of encroachment). Therewith, it is 
necessary to consider the experience of the Russian 
Federation regarding the regulation of the appoint-
ment and payment by the police of rewards for as-
sistance in solving crimes and detaining persons 
who committed them, ensuring the confidentiality 
of the provision of such information, and the se-
curity of those who reported it. These individuals 
cannot be considered covert employees (freelance 
covert employees), they are part of the social insti-
tution of covert cooperation. Their representatives 
can form a covert apparatus, and they should be 
considered potential candidates for such coopera-
tion, as is practised in the US, the FRG, and other  
developed democratic countries. The experience 
of the US in engaging in cooperation of suspected, 
accused, and convicted (prisoners) persons is use-
ful for implementation in Ukraine. On the grounds 
defined by law regarding the possibility of releasing 
them from serving a criminal sentence or mitigating 
it in the event of providing real assistance in identi-
fying and (or) investigating the facts of preparation 
and (or) commission of a crime [26].

The main problem of legal regulation of the 
activities of operational units of the law enforce-

ment agencies of Ukraine is the lack of consistency. 
Ensuring such consistency is possible by making 
changes and additions to the legislation. The con-
cept of reforming the legal regulation of intelli-
gence-gathering and criminal procedural activities 
of operational units of law enforcement agencies of 
Ukraine should consist of interrelated elements that 
provide for changes and additions to the legisla-
tion in three areas of regulation of public relations:

–  criminal procedure (detailed regulation of the 
activities of operational units in the CPC of Ukraine 
with a substantial expansion of their powers, in par-
ticular, to ensure the safety of persons who cooperate 
confidentially with pre-trial investigation bodies);

– operational-search (legislative rationing of clear 
grounds for the initiative activities of operational 
units to detect the preparation and commission of 
crimes, and an independent, with a clear exhaustive 
legislative definition, system of OSC with differen-
tiation depending on the subject of authorisation, 
considering those that an operational employee 
can conduct without any permits and approvals);

– in the field of state secret protection (compre-
hensive regulation in the Law of Ukraine “On state 
secret” of legal relations related to the conspiracy of 
the activities of operational units and other internal 
structural findings of those state bodies that need 
it) [28-30].

Conclusions
It is necessary to make changes and additions to the 
legislation to make the mechanism of legal regulation 
of intelligence-gathering activities of operational 
units of law enforcement agencies of Ukraine system-
atic. The essence of these changes can be determined 
within different approaches, separated by their level. 
At the highest, strategic, deep transformation is sub-
ject to legislative regulation of the entire complex of 
public relations related to countering crime by law 
enforcement agencies, in particular the OSA, crimi-
nal proceedings, and the protection of state secret. 
The tactical level corresponds to the introduction 
of scientifically based proposals for the settlement 
of OSA issues. The best option for the scheme of im-
proving the legislative regulation of the activities 
of operational units of law enforcement agencies 
of Ukraine is the introduction of a tactical level of 
reform with a gradual transition to a strategic one.
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Анотація
Мета дослідження   – внесення пропозицій з удосконалення законодавчого регулювання оперативно-
розшукової та інших видів діяльності оперативних підрозділів правоохоронних органів України. 
Методологічною основою дослідження є діалектико-матеріалістичний метод наукового пізнання соціально-
правових явищ, а також загальнонаукові та спеціальні методи юридичної науки, зокрема: системно-
структурний  – для визначення змісту досліджуваних категорій і правових явищ, зокрема формування 
понятійно-категорійного апарату, систематизації наукових знань обраного напряму дослідження загалом, 
комплексного аналізу положень нормативно-правових актів та формування системи пропозицій щодо 
реформування законодавства й використання в Україні іноземного досвіду; порівняльно-правовий та 
компаративний  – для комплексного аналізу національного законодавства й підзаконних нормативно-
правових актів, норм міжнародного права, що становлять правову основу оперативно-розшукової 
діяльності; логіко-юридичний (догматичний) – під час розроблення понятійного апарату, формулювання 
пропозицій щодо внесення змін і доповнень до законодавчих актів; статистичний – для аналізу вивчених 
матеріалів оперативно-розшукових справ, кримінальних проваджень, результатів анкетування; 
соціологічні (анкетування, інтерв’ювання, опитування) – для дослідження думок практичних працівників, 
визначення ефективності застосування окремих правових інститутів. Наукова новизна. Обґрунтовано, що 
головною проблемою правового регулювання діяльності оперативних підрозділів правоохоронних органів 
України є її несистематизованість. Забезпечення такої системності цілком можливе за рахунок внесення 
змін і доповнень до законодавства. Концепція реформування законодавчого регулювання діяльності 
оперативних підрозділів правоохоронних органів України має складатися із взаємопов’язаних елементів, 
що передбачають зміни й доповнення до законодавства за трьома напрямами регулювання суспільних 
відносин: кримінально-процесуальним (детальна регламентація діяльності оперативних підрозділів у 
Кримінальному процесуальному кодексі зі значним розширенням їхніх повноважень, зокрема в частині 
забезпечення безпеки осіб, які конфіденційно співпрацюють з органами досудового розслідування); 
оперативно-розшуковим (законодавче унормування чітких підстав ініціативної діяльності оперативних 
підрозділів з виявлення підготовки та вчинення злочинів, а також самостійної, із чітким вичерпним 
законодавчим визначенням, системи оперативно-розшукових заходів з диференціацією їх залежно від 
суб’єкта санкціонування, що враховують і такі, які оперативний працівник може провести без жодних 
дозволів і погоджень); у сфері охорони державної таємниці (комплексне врегулювання в Законі України «Про 
державну таємницю» правовідносин, пов’язаних із конспірацією діяльності оперативних підрозділів та інших 
внутрішніх структурних утворень тих державних органів, які цього потребують). Висновки. З метою надання 
системності механізму правового регулювання оперативно-розшукової діяльності оперативних підрозділів 
правоохоронних органів України необхідно внести зміни й доповнення до законодавства. Сутність цих змін 
зумовлена різними підходами, що розмежовуються за рівнями. На найвищому, стратегічному, рівні глибинної 
трансформації потребує законодавче регулювання комплексу суспільних відносин, що пов’язані з протидією 
злочинності правоохоронними органами (зокрема оперативно-розшукова діяльність, кримінальний 
процес, захист державної таємниці). Тактичний рівень відповідає внесенню науково обґрунтованих 
пропозицій з урегулювання питань оперативно-розшукової діяльності. Оптимальним варіантом схеми 
вдосконалення законодавчого регулювання діяльності оперативних підрозділів правоохоронних органів 
України є запровадження тактичного рівня реформування з поступовим переходом до стратегічного

Ключові слова:
контроль за вчиненням злочину; спеціальний слідчий експеримент; провокація злочину; допустимість 
доказів; доказування
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Abstract
The scientific originality of the study is that it: 1) highlights the problems of defining a criminal corruption 
offence and ways to solve them; 2)  identifies shortcomings in the definition of a corruption crime 
provided for in the Draft General part of the Criminal Code of Ukraine 2020, formulates proposals for their 
elimination; 3) clarifies the main advantages and disadvantages of the list of corruption offences contained 
in the note to Art. 45 of the Criminal Code of Ukraine; 4) improves the classification of criminal corruption 
offences by the method and subject of their commission; 5) defines the content, positive and negative 
aspects of criminal law consequences of a criminal corruption offence. The purpose of the study is to 
identify problematic issues related to the construction of legal provisions concerning criminal corruption 
offences, both in the Criminal Code of Ukraine and in the draft General part of the Criminal Code of Ukraine 
2020, and to determine ways to solve them. The study used a set of scientific methods: terminological, 
system-structural, formal-logical, and comparative-legal. The theoretical basis of the research consists of 
the papers of Ukrainian and foreign researchers, the provisions of the Criminal Code of Ukraine, and the 
practice of its application. According to the results of the study, the following conclusions were formulated: 
1) the absence of the definition of “corrupt criminal offence” in the Criminal Code makes it impossible to 
determine the criminal-legal content of this group of torts and establish what criminal offences and crimes 
are included to them; 2) during the establishing of this definition, it must be consistent with the definition 
of a criminal offence, corruption offences, and corruption; 3) the concept of a tripartite understanding 
of the unlawful benefit (as subject, purpose, and means of committing the crime) in the definition of 
corruption should transform the design similar to “acts consisting in the offer or the promise of providing 
unlawful benefits, its provision, acceptance of an offer or promise of such benefits on receiving the request 
or demand to provide”; 4) the list of corruption offences proposed in the note to Art. 45 of the Criminal 
Code of Ukraine, on the one hand, does not cover all of criminal offences related to corruption, and on 
the other – includes criminal offences that should not be attributed to corruption; 5) criminal corruption 
offences by way of commission is proposed to be subdivided into: a)  unlawful acquisition of certain 
property abusing the official position; b) abuse of power, official position or authority; c) offer, promise 
to provide unlawful benefit and the provision of such benefits for the commission or omission of certain 
actions (active bribery); d) the acceptance of an offer or promise of such benefits, obtaining it, request 
or the requirement to provide (passive bribery); d) other corrupt criminal acts (conditional corruption, 
quazi-corruption, and criminal offences that are included in the notes to Art. 45  of the Criminal Code 
unjustified); 6) analysis of the negative criminal law consequences of criminal corruption offence shows 
the law in certain cases equated these offences to grievous and extremely grievous crimes; 7)  in the 
context of the reform of the criminal law it is necessary to improve the foundation of different types of 
confiscation, prohibition to engage in certain activities or to hold certain positions, and to consider the 
criminalization of concealment of criminal corruption offence
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Introduction
Corruption has been, is, and will continue to be (at 
least in the near future) one of the largest and ma-
jor problems in Ukraine. Even though a number of 
systematic measures have been taken to combat cor-
ruption in recent years, it is still widespread in var-
ious spheres of the public life of Ukrainians [1]. The 
Ukrainian state annually loses billions from embez-
zlement in all areas of public life, as a result of which 
a substantially lower quality of services, goods, the 
level of social and material security, and most im-
portantly  – irreparable human losses. For example, 
embezzlement in medicine causes an increase in the 
level of morbidity of the population, its mortality, 
and in defence  – an increase in irreparable losses 
among military personnel, volunteers, and the civil-
ian population [1].

Corruption is a socially dangerous phenome-
non not only for Ukraine but also for other states. It 
makes it impossible to establish and maintain inter-
nationally accepted rules and is one of the main rea-
sons that the least developed countries still remain 
so  [2]. Corruption increases operating costs, limits 
investment incentives and, ultimately, leads to a de-
crease in economic growth  [3], public confidence, 
productivity of the social and political economy, in-
creases inequality  [4], and is one of the most sub-
stantial factors that undermine the quality of public 
administration [5]. The high level of corruption and 
low level of public administration that is observed in 
most modern countries harm the well-being of soci-
ety and undermine public confidence [4].

Among all the manifestations of corruption, 
the highest danger is represented by criminal cor-
ruption offences. Therefore, ensuring criminal legal 
protection of public relations from criminal corrup-
tion offences is a priority area of modern criminal 
law policy in Ukraine.

To this end, the law on criminal liability estab-
lishes a number of criminal law provisions that de-
fine the types of criminal corruption offences, mea-
sures of influence that can be applied to the persons 
who committed them, and other legal consequences 
of committing such torts.

In recent years O.O.  Dudorov, T.O.  Kolomoi-
ets, S.M.  Kushnir & O.L.  Makarenkov  [3] and other 
researchers have been working on solving the prob-
lems of criminal corruption offences. However, at 
present, a single concept of a criminal offence, which 
would provide an opportunity to formulate a defini-
tion of this concept, highlight its features, determine 
the list of such torts, and justify their criminal-legal 
consequences, increasing the effectiveness of coun-
tering criminal offences and crimes of this category 
has not been formulated.

The purpose of the study is to identify problem-
atic issues related to the construction of criminal law 

provisions concerning criminal corruption offences, 
both in the Criminal Code of Ukraine and in the draft 
General part of the Criminal Code of Ukraine 2020, 
and to determine ways to solve them.

Results and Discussion
A systematic analysis of the provisions of criminal 
legislation allows identifying a number of shortcom-
ings in the construction of an appropriate mech-
anism for criminal-legal counteraction to persons 
who commit criminal corruption offences. The Crim-
inal Code of Ukraine does not define the concept of 
“criminal corruption offence”, which makes it impos-
sible to clearly outline the criminal legal content of 
this group of torts, and therefore, establish which 
criminal offences and crimes belong to them.

Since a criminal corruption offence is a type of 
criminal offence, it is characterised by the following 
features:

‒  it is a socially dangerous act (commission or 
omission);

‒  it is provided for by the Criminal Code of 
Ukraine;

‒ it is a culpable act;
‒ it is committed by the subject of a criminal of-

fence.
Therewith, a criminal corruption offence 

should logically have the characteristics of a corrup-
tion offence (part 1 of Art. 1 of the Law of Ukraine 
“On prevention of corruption” of October 14, 2014) 
or, at least, should not contradict them.

A corruption offence is an act containing signs 
of corruption committed by a person specified in 
part 1 of Art. 3 of the Law of Ukraine “On prevention 
of corruption” of October 14, 2014, for which the law 
establishes criminal, disciplinary, and/or civil liabil-
ity  [6]. That is, a criminal corruption offence, con-
sidering its belonging to corruption offences, should 
have three more features:

‒ it is an act that contains signs of corruption;
‒ it is committed by the person specified in part 1 

of Art. 3 of the Law of Ukraine “On prevention of cor-
ruption” of October 14, 2014;

‒  it has a criminal liability established for it. A 
comparison of these signs with the signs of individ-
ual criminal corruption offences gives grounds to 
assert that there are certain discrepancies in the rel-
evant categories.

Socially dangerous manifestations of corrupt 
criminal offences are not limited to three forms of 
corruption:

‒ use of official powers or related opportunities 
for the purpose of obtaining unlawful benefits;

‒ accepting an unlawful benefit or promising/of-
fering such benefit to oneself or others; 

‒ promise/offer or provision of unlawful benefits 
to a person specified in part  1 of Art.  3 of the Law 
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of Ukraine “On prevention of corruption”, or at their 
request to other individuals or legal entities to per-
suade this person to illegally use the official powers 
granted to them or related opportunities  [6]. They 
also cover other acts (for example, misuse of budget 
funds, illegal enrichment, etc.).

In addition, there are more subjects of crimi-
nal corruption offences than the subjects defined in 
part 1 of Art. 3 of the Law of Ukraine “On prevention of 
corruption”. For example, in the case of an offer, prom-
ise, or provision of an unlawful benefit, the subject is 
general, which is not mentioned in part  1 of Art.  3 
of the Law of Ukraine “On prevention of corruption”.

Thus, when formulating the definition of a 
criminal corruption offence, it is necessary to con-
sider the fact that it must be consistent with the 
definition of a criminal offence (part 1 of Art. 11 of 
the Criminal Code of Ukraine), a corruption offence 
and corruption (part 1 of Art. 1 of the Law of Ukraine 
“On prevention of corruption” of October 14, 2014). 
Therewith, it cannot be excluded that if the defini-
tion of a criminal corruption offence is constructed, 
it may be necessary to make appropriate changes to 
the definitions of corruption offence and corruption 
to coordinate these concepts.

Corruption crime in the draft Criminal Code 
of Ukraine 2020. Unlike the current Criminal Code 
of Ukraine, the draft new Criminal Code of Ukraine 
defines a corruption crime. A crime that has two 
mandatory characteristics is recognised as corrupt:

a)  unlawful benefit as the purpose, object, or 
means of committing a crime;

b) a method of committing a crime that consists 
in the illegal use of power, official position, or certain 
powers or influencing decision-making by a person 
with power, an official position, or certain powers 
(paragraph 18 of part 2 of Art. of the 1.3.1 draft) [7].

The analysis of this definition gives grounds 
to assert that only crimes related to unlawful benefit 
(as the purpose, subject or means of committing a 
crime) are recognised as corrupt, which can be com-
mitted in one of the following ways: by illegal use of 
power, official position, or certain powers, or by in-
fluencing decision-making by a person vested with 
power, an official position, or certain powers. Thus, a 
corruption crime has two mandatory features, each 
of which contains alternative elements.

The first sign is related to an unlawful bene-
fit. However, in the General part of the draft Criminal 
Code of Ukraine, there is no definition of an unlawful 
benefit, which should be recognised as a disadvan-
tage since this concept is important for the applica-
tion of various legal provisions. It should be covered 
in Art. 1.3.1 “Meaning of the main terms of the Crim-
inal Code of Ukraine”.

This is also a problem of the current Criminal 
Code of Ukraine, which contains several definitions 

of unlawful benefits (in the note to Art.  160 of the 
Criminal Code of Ukraine, in part  2 of the note to 
Art. 354 of the Criminal Code of Ukraine, in the note to 
Art. 364-1 of the Criminal Code of Ukraine). The defi-
nitions, provided for in part 2 of the note to Art. 354 
of the Criminal Code and the note to Art. 364-1 of the 
Criminal Code of Ukraine are identical, and therefore 
there was no need to duplicate the provisions of the 
criminal legislation.

The project concept provides that unlawful 
benefits as an element of a criminal corruption of-
fence may exist within it in the form of the purpose, 
subject, or means of committing a crime.

The proponent of this concept is M.I.  Khav-
ronyuk [4] noted that in the use of official powers or 
related powers, the unlawful benefit is the goal of a 
corrupt act, and when this goal is achieved (for ex-
ample, in the case of an official taking someone else's 
property under the circumstances set out in Art. 191 
of the Criminal Code of Ukraine) – its subject.

If an official or other relevant person accepts 
an offer, promise, or requests or demands an un-
lawful benefit, then the latter is the purpose of their 
corrupt act, and the unlawful benefit that such a per-
son receives is its subject. If an unlawful benefit is 
offered, promised, or provided (bribery), then it is 
mainly a means of committing a corrupt act.

Another unlawful benefit (“the commission or 
omission of any action in its favour or in the interests 
of third parties”, that is, providing services or bene-
fits of an intangible nature) is the goal, which a per-
son tries to achieve by promising or offering it, and 
if it receives it in return – then it is the subject; there 
may be another situation (remuneration), when first 
a person receives an unlawful benefit as an object, 
and in return transfers another unlawful benefit to 
the person concerned – just like the subject of a cor-
rupt act” [8].

The analysis of this concept raises a logical 
question: How to apply it practically? If a person is 
preparing to use official powers or related powers 
for the acquisition of certain property or commits 
an attempt on such an act, then the unlawful benefit, 
according to this concept, should be considered as 
the goal of a corrupt act, and if the person took pos-
session of the relevant property, then the unlawful 
benefit should be recognised as the subject. Conse-
quently, within the same structure of a criminal of-
fence, depending on the stages of its commission, an 
unlawful benefit can exist as a goal and as a subject.

According to this concept, an unlawful benefit 
is subject only if it is received (part 3, 4 of Art. 354, 
Art. 368, part 3, 4 of Art. 368-3, part 3, 4 of Art. 368-4, 
part 2, 3 of Art. 369-2 of the Criminal Code of Ukraine).

The unlawful benefit is a target for abuse of 
power, official position, or authority (Art. 364, 364-
1, 365-2, 369-3 of the Criminal Code of Ukraine). 
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However, the purpose in the composition of these 
offences is to obtain (receive) such benefits. This 
refers to the illegal use of power, official position, or 
authority to obtain unlawful benefits. In these cas-
es, it is easiest to establish it, since the word “goal” 
is directly indicated in the disposition of the article.

However, M.I. Khavronyuk's [4] position, ac-
cording to which an unlawful benefit is the goal in 
cases where a person accepts an offer, a promise 
of an unlawful benefit, or requests or demands it, 
seems debatable. It is possible to partially agree 
with the approach of the researcher because the 
goal in these compositions is the will, the desire of 
a person to get an unlawful benefit. However, in this 
case, there is a competition between two concep-
tually different views on the interpretation of this 
feature of the corresponding elements of criminal 
offences: according to one, the unlawful benefit is 
the goal, and to the second – the subject of a crimi-
nal offence [8].

An unlawful benefit is a means if it is offered, 
promisedб or provided for committing or omitting 
certain actions (part  1, 2 of Art.  354, part  1, 2 of 
Art. 368-3, part 1, 2 of Art. 368-4, 369 of the Criminal 
Code of Ukraine). In these compositions, it is a means 
of inducing a person to commit certain acts.

The disadvantage of distributing unlawful 
benefits on the subject and means of a criminal of-
fence is that it contradicts the established view of 
the subject of a crime as material values (which a 
person can perceive with their senses or record by 
special technical means), about which and by direct 
influence on which (or without such influence) a 
criminal act is committed (authors of the definition: 
A.A. Muzyka & E.V. Lashchuk) [7]. For example, con-
sidering an offer or promise to provide an unlawful 
benefit, there is no doubt that the offer and promise 
are socially dangerous actions in this case. The con-
nection of socially dangerous actions with the sub-
ject of a criminal offence consists in the fact that the 
act is committed about the subject or by direct in-
fluence on it. In this case, the offer and promise are 
made regarding the subject of a criminal offence. 
However, the position that an unlawful benefit, in 
this case, facilitates the commission of a socially 
dangerous action – an offer or promise, that is, it is 
a means of a criminal offence, seems erroneous [9].

A three-way understanding of an unlawful 
benefit (as an object, purpose, means) can be trans-
formed into a construction like “acts consisting in of-
fering or promising to provide an unlawful benefit, 
providing it, accepting an offer or promise of such a 
benefit, receiving it, requesting or demanding to pro-
vide it”. In such circumstances, all possible aspects of 
unlawful benefits would be considered. Therewith, 
its advantage will be to simplify the understanding of 

this characteristic of a criminal corrupt offence, and 
therefore, make it easier to apply in practice.

Interpreting the concept of unlawful benefits 
literally, it can include items for illegal actions with 
which (manufacture, storage, carrying, sale, etc.) 
criminal liability may occur, in particular firearms, 
military supplies, explosives, drugs, etc. Admittedly, 
an official can receive an unlawful benefit in the form 
of a firearm as it is property and is received without 
legal grounds. However, it should be considered that 
in the literal sense, unlawful benefit as a sign of rel-
evant criminal offences concerns only those of their 
composition, in the dispositions of which it is provid-
ed. In these circumstances, is it possible to recognise 
as unlawful benefits the objects of crimes provided 
for in Art. 191, 262, 308, 312, 313, 320, 357, 410 of 
the Criminal Code of Ukraine, in case of acquisition 
of them by abusing an official's official position? An 
important argument in favour of a negative answer 
to this question is that the term “obtainment” is used 
in the definition of unlawful benefits, and these com-
positions regard “acquisition”, which is not identical.

The second sign of a corruption crime, which 
is proposed in the draft Criminal Code of 2020, is the 
presence of one of the following methods of commit-
ting a crime, which consists in:

‒ illegal use of power, official position, or certain 
powers;

‒ influence on decision-making by a person with 
power, official position, or certain powers.

Illegal use of power, official position, or certain 
powers covers the commission of relevant crimes 
through abuse of power, official position, or certain 
powers. However, not any illegal use of power, offi-
cial position, or certain powers can be a way of cor-
ruption crime, since it is necessary to combine such a 
way with an unlawful benefit as the purpose, subject, 
or means of committing a crime. Illegal use of power, 
official position, or certain powers is the most com-
mon way to commit criminal corruption offences. It 
is typical, in particular, for Art.  191, 262, 308, 312, 
313, 357, 364, 364-1, 365-2, 410 Criminal Code of 
Ukraine.

Such a method as “influencing decision-making 
by a person with power, official position, or certain 
powers” is inherent in cases of proposals, promises to 
provide unlawful benefits, and providing such bene-
fits for committing or not committing certain actions 
(part 1, 2 of Art. 354, part 1, 2 of Art. 368-3, part 1, 2 
of Art. 368-4, 369 of the Criminal Code of Ukraine).

Therewith, the situation regarding the accep-
tance of an offer, promise or acquisition of an unlaw-
ful benefit, and a request or demand to provide such 
a benefit, is not clear. What method can such cases 
be attributed to? Can this be illegal use of power, of-
ficial position, or certain powers? It is impossible to 
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any, since the illegal use of power, official position, 
or certain powers, which consists in committing or 
omitting certain actions, is outside the objective side 
of such criminal offences. This is another flaw in the 
new concept of corruption crime, which shows that 
this project needs to be finalised.

Types of criminal corruption offences. The 
list of corruption offences presented in the note to 
Art. 45 of the Criminal Code has many shortcomings, 
related, on the one hand, to the fact that it does not 
cover all criminal offences that should be considered 
corruption, and on the other hand, it contains individ-
ual criminal offences that do not belong to corruption.  
It seems that one of the conditions for forming a 
scientifically substantiated list of criminal corrup-
tion offences should be the definition of a criminal 
corruption offence, and possibly the development of 
their classification since there are criminal offences 
that only partially belong to corruption. They can 
be either corrupt or non-corrupt. It is not entirely 
correct to consider them corrupt. However, it is also 
impractical not to recognise them as corrupt under 
certain circumstances. Therefore, it is necessary to 
determine the future concept of criminal corruption 
offences: to provide a definition of a criminal corrup-
tion offence without a clear list of such torts or to 
formulate a clear list of offences of this category, as 
in the note to Art. 45 of the Criminal Code.

Currently, 20 criminal offences are recognised 
as corruption. The list of criminal corruption offences 
is exhaustive. They can be divided into two groups. The 
first is criminal offences that are recognised as cor-
rupt only if they are committed through abuse of offi-
cial position (provided for in Art. 191, 262, 308, 312, 
313, 320, 357, 410 of the Criminal Code of Ukraine).

Criminal corruption offences, according to 
the Criminal Code of Ukraine, are criminal offenc-
es provided for in art. 191, 262, 308, 312, 313, 320, 
357, 410, in case of their commission by abuse of 
official position, and criminal offences provided for 
in art. 210, 354, 364, 364-1, 365-2, 368, 368-3-369, 
369-2, 369-3 of this Code.

Mainly these are the main and qualified com-
positions of acquisition by abuse of an official's po-
sition of certain property: someone else's property 
(Art. 191 of the Criminal Code of Ukraine); firearms 
(except smoothbore hunting arms), military sup-
plies, explosives, explosive devices, or radioactive 
materials (Art. 262 of the Criminal Code of Ukraine); 
drugs, psychotropic substances or their analogues 
(Art. 308 of the Criminal Code of Ukraine); precur-
sors (Art.  312 of the Criminal Code of Ukraine); 
equipment intended for the manufacture of drugs 
(Art.  313 of the Criminal Code of Ukraine); docu-
ments, stamps, seals (Art. 357 of the Criminal Code of 
Ukraine); weapons, military supplies, explosives or 

other military substances, means of transportation, 
military and special equipment, or other military 
property (Art. 410 of the Criminal Code of Ukraine).

The only exception is a crime under part 2 of 
Art. 320 of the Criminal Code of Ukraine, but it also, 
although it does not directly consist in taking posses-
sion of certain property by abusing an official's posi-
tion, because it consists in violating the established 
rules for sowing or growing sleeping poppies or 
cannabis, and violating the rules for the production, 
manufacture, storage, accounting, release, distribu-
tion, trade, transportation, transfer, or use of drugs, 
psychotropic substances, their analogues, or precur-
sors intended for the production or manufacture of 
these drugs or substances, which led to the acqui-
sition of drugs, psychotropic substances, their ana-
logues, or precursors by abusing an official's position.

If criminal offences of the first group are com-
mitted by any entity other than an official (general or 
other special entity, as, for example, in Art. 191 of the 
Criminal Code of Ukraine), they are not recognised 
as corrupt. The second group consists of criminal of-
fences under Art. 210, 354, 364, 364-1, 365-2, 368, 
368-3-369, 369-2, 369-3 of the Criminal Code of 
Ukraine, which in any case are recognised as corrupt, 
regardless of the subject and method of commission.

Classification of criminal corruption offences 
can be conducted according to various criteria. By 
the method of committing the crime conventionally, 
they are divided into: supplies, explosives, explosive 
devices, or radioactive materials (part 2 of Art. 262 
of the Criminal Code of Ukraine); drugs, psychotropic 
substances or their analogues (part 2 of Art. 308 of 
the Criminal Code of Ukraine); precursors (part 2 of 
Art. 312 of the Criminal Code of Ukraine); equipment 
intended for the manufacture of drugs, psychotropic 
substances, or their analogues (part 2 of Art. 313 of 
the Criminal Code of Ukraine); documents, stamps, 
seals (Art.  357 of the Criminal Code of Ukraine); 
weapons, military supplies, explosives, or other mil-
itary substances, means of transportation, military 
and special equipment, or other military property 
(part 2 of Art. 410 of the Criminal Code of Ukraine):

‒  abuse of power, official position, or authority: 
abuse of power or official position (Art.  364 of the 
Criminal Code of Ukraine); abuse of authority by an 
official of a private legal entity, regardless of its or-
ganizational and legal form (Art. 364-1 of the Crimi-
nal Code of Ukraine); abuse of authority by persons 
providing public services (Art. 365-2 of the Criminal 
Code of Ukraine);

‒  offer, promise to provide an unlawful benefit, 
and providing such a benefit for committing or omit-
ting certain actions (part 1, 2 of Art. 354, part 1, 2 of 
Art. 368-3, part 1, 2 of Art. 368-4, Art. 369, part 1 of 
Art.  369-2, 369-3 of the Criminal Code of Ukraine) 
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(active bribery). It is the influence on decision-mak-
ing by a person with power, official position, or cer-
tain powers. The peculiarity of this corruption of-
fence is that it is committed by a general subject;

‒  acceptance of an offer or promise of such a 
benefit, its acquisition, request, or demand to pro-
vide (part 3, 4 of Art. 354, 368, part 3, 4 of Art. 368-
3, part 3, 4 of Art. 368-4, part 2, 3 of Art. 369-2 of 
the Criminal Code of Ukraine) (passive bribery);

‒  other criminal and illegal corruption acts. 
These are conditionally corrupt, quasi-corrupt and 
criminal offences that were unreasonably included 
in the note of Art. 45 of the Criminal Code of Ukraine.  
These include: misuse of budget funds, implemen-
tation of budget expenditures or provision of loans 
from the budget without established budget assign-
ments or with their excess (Art.  210 of the Crim-
inal Code of Ukraine); violation of the established 
rules for the circulation of drugs, psychotropic sub-
stances, their analogues or precursors (Art. 320 of 
the Criminal Code of Ukraine); illegal enrichment 
(Art. 368-5 of the Criminal Code of Ukraine); illegal 
influence on the results of official sports competi-
tions (Art. 369-3 of the Criminal Code of Ukraine).

By subjects of a criminal offence, they can be 
divided into:

‒ those committed by a general subject (part 1, 
2 of Art.  354, part  1, 2 of Art.  368-3, part  1, 2 of 
Art. 368-4, Art. 369, part 1 of Art. 369-2, 369-3 of 
the Criminal Code of Ukraine);

‒  those committed by a special subject (other 
criminal corruption offences). Special subjects of 
criminal corruption offences are:

a)  an official (Art.  191, 262, 308, 312, 313, 320, 
357 of the Criminal Code of Ukraine);

b) an official of a private legal entity, regardless of 
its organizational and legal form (Art.  364-1, part 
3, 4 of Art. 368-3 of the Criminal Code of Ukraine);

c)  an official of a legal entity under public law 
(Art. 364, 368 of the Criminal Code of Ukraine); 

d) military official;
e) a person authorised to perform the functions of 

the state or local self-government (Art. 368-5 of the 
Criminal Code of Ukraine); 

f) an official of the administrator or recipient of 
budget funds (Art. 210 of the Criminal Code);

g)  an employee of an enterprise, institution, or 
organization who is not an official, or a person who 
works for the benefit of the enterprise, institution, 
or organization (part 3, 4 of Art. 354 of the Criminal 
Code of Ukraine); 

h) a person who is not a civil servant, or an official 
of local self-government, but conducts professional 
activities related to the provision of public services 
(Art. 365-2, 368-4 of the Criminal Code of Ukraine).

Criminal and legal consequences of a crimi-
nal corruption offence. The commission of a crimi-

nal corruption offence has specific negative crimi-
nal-legal consequences for their subjects. A person 
who has committed a criminal corruption offence 
cannot be released from criminal liability in con-
nection with active remorse (Art. 45 of the Criminal 
Code of Ukraine), reconciliation of the guilty per-
son with the victim (Art.  46 of the Criminal Code 
of Ukraine), transfer of the person to bail (Art. 47 
of the Criminal Code of Ukraine), change of circum-
stances (Art.  48 of the Criminal Code of Ukraine). 
The prerequisites for these types of exemption 
from criminal liability are criminal offences and 
negligent minor crimes (Art. 45, 46 of the Criminal 
Code of Ukraine) or criminal misconduct and minor 
crimes (Art. 47, 48 of the Criminal Code of Ukraine). 
Among criminal corruption offences, only the com-
position provided for in parts  1 and 3 of Art.  357 
of the Criminal Code of Ukraine belongs to criminal 
misconducts. Minor crimes are criminal corruption 
offences under part 2 of Art. 191, part 1 of Art. 210, 
part 2 of Art. 320, part 2 of Art. 357, Art. 354, part 1 
of Art. 364, part 1 of Art. 364-1, part 1, 2 of Art. 365-
2, part 1 of Art. 368, part 1, 2, 3 of Art. 368-3, part 1, 
2, 3 of Art.  368-4, part  1 of Art.  369, part  1, 2 of 
Art. 369-2, 369-3 of the Criminal Code of Ukraine. 
Consequently, if they are committed, a person can-
not be released from criminal liability on the spec-
ified grounds. Such a ban does not apply to exemp-
tion from criminal liability due to the expiration 
of the statute of limitations (Art.  49 of the Crimi-
nal Code of Ukraine), and to dismissal for offering, 
promising, or providing unlawful benefits (part 5 of 
Art. 354 of the Criminal Code of Ukraine). However, 
in the criminal legislation of some countries, these 
prohibitions also apply to exemption from criminal 
liability due to the expiration of the statute of lim-
itations. For example, illegal acquisition by abuse of 
official position of certain property: someone else's 
property (part  2 of Art.  191 of the Criminal Code 
of Ukraine); firearms (except smoothbore hunting), 
combat in accordance with part 6 of Art. 62 of the 
Criminal Code of Kyrgyzstan, a person who commit-
ted certain corruption crimes, in particular under 
part 1, 2 of Art. 319 (corruption), part 4 of Art. 320 
(abuse of official position), part 1, 2 of Art. 323 (il-
legal enrichment), it cannot be released from crim-
inal liability due to the expiration of the statute of 
limitations for criminal prosecution  [10]. Prohibi-
tion of imposing a more lenient sentence than is 
provided for by law (Art. 69 of the Criminal Code of 
Ukraine). For a person who has committed a crimi-
nal corruption offence, based on Art. 69 of the Crim-
inal Code of Ukraine, the court may not:

‒ impose the main penalty below the lowest limit 
established in the sanction of the article (sanctions 
of part of the article) of the Special part of the Crimi-
nal Code of Ukraine;
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‒  switch to another, more lenient type of main 
punishment, not specified in the sanction of the ar-
ticle (sanctions of part of the article) of the Special 
part of the Criminal Code of Ukraine for this crimi-
nal offence;

‒ not to impose an additional penalty, which is 
provided for in the sanction of the article (sanctions 
of part of the article) of the Special part of the Crim-
inal Code of Ukraine as mandatory.

Prohibition exemption from punishment on 
certain grounds: exemption from punishment due to 
the loss of a person's public danger (part 4 of Art. 74 
of the Criminal Code of Ukraine), exemption from 
serving a sentence with probation (Art.  75 of the 
Criminal Code of Ukraine); exemption from serving 
a sentence with probation for pregnant women and 
women with children under the age of seven (Art. 79 
of the Criminal Code of Ukraine). In practice, there 
are cases when courts apply part 1 of Art. 75 of the 
Criminal Code of Ukraine regarding the release from 
serving a sentence with probation of persons who 
have committed a criminal corruption offence, which 
in turn leads to the incorrect application of the law of 
Ukraine on criminal liability by the court [11].

For persons who have committed corrupt 
criminal offences, there are also stricter require-
ments for parole (Art.  81 of the Criminal Code of 
Ukraine). They must factually serve a longer sen-
tence than persons who have committed similar 
criminal offences, but non-corrupt ones. For exam-
ple, according to part  3 of Art.  81 of the Criminal 
Code of Ukraine, parole can be applied after the 
convicted person has factually served at least two-
thirds of the sentence imposed by the court for a 
corruption minor crime, intentional grievous crime 
or negligent extremely grievous crime, and also if 
the person has previously served a sentence of im-
prisonment for an intentional criminal offence and 
before the cancellation or removal of the conviction 
again committed an intentional criminal offence, 
for which they were sentenced to imprisonment.

The conditions for replacing the unserved 
part of the sentence with a more lenient one are 
stricter (Art.  82 of the Criminal Code of Ukraine). 
For example, according to part  4 of Art.  82 of the 
Criminal Code of Ukraine, the replacement of the 
unserved part of the sentence with a more lenient 
one is possible after the convicted person has fac-
tually served at least half of the sentence imposed 
by the court for a corruption minor crime, an in-
tentional grievous crime, or a negligent extremely 
grievous crime, and if the person has previously 
served a sentence of imprisonment for an inten-
tional criminal offence and before the cancellation 
or removal of the conviction again committed an in-
tentional criminal offence for which they were sen-
tenced to imprisonment.

The analysis of these provisions shows that 
the legislator equated a corruption minor crime with 
an intentional grievous crime or a negligent extreme-
ly grievous crime. For persons who have committed 
criminal corruption offences, additional conditions 
for release from serving a sentence are established 
based on the law of Ukraine on amnesty or the act of 
pardon. According to part 4 of Art. 86 of the Crimi-
nal Code of Ukraine, persons found guilty of commit-
ting criminal corruption offences, sentences against 
which have not entered into legal force, cannot be 
released from serving their sentence, and persons 
whose sentences have entered into legal force can-
not be completely released by the law on amnesty 
from serving their sentence. These persons may be 
released from serving their sentence after they have 
factually served the terms established by part  3 of 
Art. 81 of the Criminal Code of Ukraine, that is, those 
established for parole.

According to part 3 of Art. 87 of the Criminal 
Code of Ukraine, persons convicted of committing 
corrupt criminal offences may be released from serv-
ing their sentence by clemency after they factually 
serve the terms established by part 3 of Art. 81 of the 
Criminal Code of Ukraine, that is, those established 
for parole.

Conviction removal before the expiration of 
the terms specified in Art. 89 of the Criminal Code of 
Ukraine is not allowed in cases of intentional grievous, 
extremely grievous, and criminal corruption offenc-
es (part 2 of Art. 91 of the Criminal Code of Ukraine).

Committing certain criminal corruption of-
fences or socially dangerous acts that fall under the 
characteristics of an act provided for in the Special 
part of the Criminal Code of Ukraine (Art. 191, 262, 
308, 312, 313, 320, 357, 410, 210, 354, 364, 364-1, 
365-2, 368, 368-3-369, 369-2, 369-3), is the basis for 
applying special confiscation. Most of these articles 
are grounds for special confiscation if the main pen-
alty for committing the acts described in them is im-
prisonment or a fine of over three thousand non-tax-
able minimum incomes of citizens. The exception is 
criminal offences under part  1 of Art.  210, 364-1, 
365-2 of the Criminal Code of Ukraine, in the case of 
which special confiscation is applied regardless of 
their sanction.

The commission of a criminal corruption of-
fence may be the basis for applying criminal law 
measures to a legal entity.

The grounds for applying criminal law mea-
sures to a legal entity are:

‒  commission by its authorised person on be-
half of and in the interests of a legal entity of any of 
the criminal offences provided for in Art. 209 and 
306, parts  1 and 2 of Art.  368-3, parts  1 and 2 of 
Art. 368-4, Art. 369 and 369-2 of the Criminal Code 
of Ukraine; 
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‒ failure to fulfil the obligations imposed on its au-
thorised person by law or constituent documents of 
a legal entity to take measures to prevent corruption, 
which led to the commission of any of the criminal 
offences provided for in Art. 209 and 306, part 1, 2 of 
Art. 368-3, part 1, 2 of Art. 368-4, Art. 369 and 369-2 
of the Criminal Code of Ukraine (paragraphs 1, 2 of 
part 1 of Art. 96-3 of the Criminal Code of Ukraine).

The study of such consequences of commit-
ting criminal corruption offences shows that the 
legislator substantially limited the possibilities of 
exemption from criminal liability of the relevant 
subjects and established stricter conditions for ap-
plying other measures of a criminal legal nature. 
Therewith, the criminal legislation of other coun-
tries mainly does not provide for such negative 
criminal-legal consequences.

In certain cases, the legislator equated the neg-
ative criminal-legal consequences of minor corrup-
tion crimes with similar consequences for grievous 
and extremely grievous crimes. In addition, the fact 
that legislator in certain cases does not differentiate 
the criminal-legal consequences for different types 
of criminal corruption offences in terms of severi-
ty does not correspond to the principle of fairness.

In this regard, O.O. Dudorov [3] notes that the 
goal of the legislator (reducing the scale of corrupt 
behaviour through increased criminal law repres-
sion) meets public expectations. In addition, it is a 
typical example of fragmentary, non-systemic chang-
es in the Criminal Code. These changes can hardly 
be assessed otherwise than as a manifestation of 
distrust of the state represented by the parliament 
towards the judicial corps, which is not able to apply 
the norms of the General part of the Criminal Code 
in a qualified and balanced way for some reason 
only in relation to violators of anti-corruption legis-
lation. The researcher considers such an increase in 
criminal law repression appropriate and fair, how-
ever, only in relation to the so-called grand corrupt 
officials and subject to a well-thought-out imple-
mentation of this idea in a legislative matter  [12].

The results of the examination of the judicial 
practice of sentencing for criminal corruption of-
fences give grounds to assert that for such acts the 
court mostly imposes a fine, much less often – im-
prisonment for a certain term with its factual serv-
ing. As an additional penalty, deprivation of the right 
to hold certain positions (related to the provision 
of public services, law enforcement agencies, lo-
cal self-government bodies, institutions, organi-
zations, and enterprises, regardless of the form of 
ownership, organizational, and legal form; related 
to the performance of administrative, economic, 
and organizational administrative functions, se-
nior positions in military formations of the Armed 

Forces of Ukraine, etc.) and confiscation of proper-
ty are used. A plea agreement is often concluded.

Despite the insubstantial amounts of unlaw-
ful benefits in some cases, the courts do not close 
criminal proceedings due to insignificance. For ex-
ample, for providing unlawful benefits to a police 
officer for 150 UAH, a convicted person was fined 
17.000 UAH [13].

Therewith, in the new draft Criminal Code of 
Ukraine, a corruption crime is important only for:

‒ appointment of a fine as an additional penalty. 
According to part 5 of Art. 3.1.3 of the draft, a fine 
as an additional penalty is imposed only in certain 
cases, in particular in the case of committing a cor-
ruption crime;

‒ determination of the limits of the criminal law 
in relation to an act committed outside the territo-
ry of Ukraine. According to part  2 of Art.  1.4.5 of 
the draft, this code is subject to application to a for-
eigner or a stateless person who does not perma-
nently reside in Ukraine, if they have committed an 
act outside the territory of Ukraine that, according 
to Art. 2.1.5 of the Criminal Code of Ukraine, is rec-
ognised as a corruption crime in complicity with a 
citizen of Ukraine.

Thus, in the draft Criminal Code of Ukraine, 
the legislator completely renounces restrictions on 
criminal corruption offences enshrined in the Crim-
inal Code of Ukraine. Such a step cannot be evaluat-
ed unambiguously. On the one hand, the criminal-le-
gal consequences of committing corrupt criminal 
offences violate the principles of criminal law, and 
therefore, it would probably be possible to predict 
that the Constitutional Court of Ukraine could even-
tually declare them unconstitutional. Although, on 
the other hand, they have a certain potential to de-
ter from committing corrupt criminal offences.

Notably, in the context of reforming criminal 
legislation, other countries use other tools to coun-
teract corrupt criminal offences.

Confiscation. Illegal assets acquired by a per-
son as a result of committing corruption or other 
criminal offences are mainly confiscated. The Crim-
inal Code of Ukraine also uses confiscation tools in 
the context of countering corrupt criminal offences: 
it is considered a punishment and a criminal-legal 
measure. Confiscation of property, the origin of 
which a person cannot explain, in a civil manner, 
without bringing them to criminal responsibility, 
seems promising. The advantages of such a tool, 
compared to other proof standards, are that the re-
spondent will be required to explain the source of 
the excess wealth. Otherwise, such property is sub-
ject to confiscation. However, there are also certain 
shortcomings associated with the low level of guar-
antees for the protection of human rights, compared 
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to those used in criminal proceedings (in particular, 
the lack of presumption of innocence). Therewith, it 
is possible to solve this problem by raising the stan-
dards of proof, without reducing them to those used 
in criminal proceedings [14].

Given the existence of a number of options 
for confiscation of certain assets in connection with 
the commission of a criminal corruption offence, 
it is important that they do not contend with each 
other and are not used for the commission of the 
same act. The existence of different levels of sanc-
tions against the same fact rightly notes P.  Mag-
gio [6], leads to problems of violation of the “ne bis 
in idem” rule [15].

Lifetime prohibition to hold certain posi-
tions or engage in certain activities. For persons 
who have committed corrupt criminal offences, 
lifetime bans on engaging in certain activities or 
holding certain positions can be applied as a pun-
ishment, or at least increase the minimum and 
maximum limits of this punishment provided for in 
part 1 of Art. 55 of the Criminal Code of Ukraine. An 
indefinite (lifetime) ban on holding positions in the 
civil service is provided, for example, in Art. 317 bis 
of the Criminal Code of Italy [16].

Criminalization of concealment of a crimi-
nal corruption offence. According to part 1 of Art. 
396 of the Criminal Code of Ukraine, criminal lia-
bility is imposed for the concealment of a grievous 
or extremely grievous crime. However, the criminal 
legislation of certain countries highlights the con-
cealment of a corruption crime. For example, Art. 
432 of the Criminal Code of Kazakhstan establish-
es criminal liability for concealment of corruption, 
grievous or particularly grievous crime or a crime 
against the sexual integrity of a minor [17].

The scientific originality of the study is that it: 
1) highlighted the problems of defining a criminal 
corruption offence and ways to solve them; 2) iden-
tified flaws in the definition of a corruption crime 
provided for in the draft General part of the Crimi-
nal Code of Ukraine 2020, formulated proposals for 
their elimination; 3) identified the main advantages 
and disadvantages of the list of corruption offences 
presented in the note to Art. 45 of the Criminal Code 
of Ukraine; 4) improved the classification of crimi-
nal corruption offences according to the method and 
subject of their commission; 5) considered the con-
tent, positive and negative aspects of the criminal 
legal consequences of a criminal corruption offence.

Conclusions
Based on the conducted research, the following con-
clusions were formulated.

1.  The absence of a definition of “criminal cor-
ruption offence” in the Criminal Code of Ukraine 

does not allow outlining the criminal legal content 
of this group of torts and establishing which criminal 
offences and crimes belong to them. When formu-
lating this definition, it should be considered that it 
must be consistent with the definition of a criminal 
offence, corruption offence, and corruption. There-
with, it cannot be excluded that if the definition of a 
criminal corruption offence is constructed, it may be 
necessary to make appropriate changes to the defini-
tions of corruption offence and corruption to coordi-
nate these concepts.

2.  The analysis of the definition of a corrup-
tion crime used in the draft General part of the 
Criminal Code of Ukraine 2020 (paragraph  18 
of part  2 of Art.  1.3.1) allowed identifying the 
shortcomings of the trilateral understanding of 
unlawful benefits (as the subject, purpose, and 
means of committing a crime) and formulate a 
proposal to transform this feature into construc-
tion like “acts consisting in the offer or promise 
of providing an unlawful benefit, its provision,  
acceptance of the offer or promise of such bene-
fits, its acquisition, request or demand to provide”. 
Another drawback of the definition of a corruption 
crime is that it does not cover such methods of com-
mitting illegal acts as accepting an offer or promise 
or receiving an unlawful benefit and requesting or 
demanding to provide such a benefit.

3. Set in the note to Art. 45 of the Criminal Code 
of Ukraine the list of corruption offences has a num-
ber of substantial drawbacks, related, on the one 
hand, to the fact that it does not cover all criminal 
offences that are classified as corruption, and on 
the other hand, it contains individual criminal of-
fences that should not be considered corruption. It 
seems that one of the conditions for forming a sci-
entifically substantiated list of criminal corruption 
offences should be the formulation of the definition 
of a criminal corruption offence, and possibly the 
development of their classification since there are 
criminal offences that only partially belong to cor-
ruption.

4. Criminal corruption offences according to the 
method of commission are proposed to be divided 
into: 1)  illegal acquisition by abuse of an official's 
position of certain property; 2) abuse of power, of-
ficial position, or authority;

3)  offer, promise to provide an unlawful benefit, 
and providing such a benefit for committing or omit-
ting certain actions (active bribery); 4) accepting an 
offer or promise of such a benefit, receiving it, re-
questing or demanding to provide (passive bribery); 
5)  other corrupt criminal illegal acts (conditionally 
corrupt, quasi-corrupt and criminal offences that 
fell under the note of Art. 45 of the Criminal Code of 
Ukraine unreasonably).
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Корупційні кримінальні правопорушення: 
концептуальні проблеми в контексті 
реформування кримінального законодавства 
України
Андрій Андрійович Вознюк
Національна академія внутрішніх справ
03035, Солом'янська площа, 1, м. Київ, Україна

Анотація
Метою статті є виявлення проблемних питань, пов’язаних із конструюванням кримінально-правових 
положень, що стосуються корупційних кримінальних правопорушень, як у Кримінальному кодексі 
України, так і в проєкті Загальної частини Кримінального кодексу України 2020 року, а також визначення 
шляхів їх розв’язання. У статті використано комплекс наукових методів, а саме: термінологічний, 
системно-структурний, формально-логічний, порівняльно-правовий. Теоретичне підґрунтя дослідження 
становлять праці українських та іноземних учених, положення Кримінального кодексу України, а також 
практика його застосування. Наукова новизна статті полягає в тому, що в ній: 1) висвітлено проблеми 
визначення корупційного кримінального правопорушення та шляхи їх розв’язання; 2)  виявлено 
вади у визначенні корупційного злочину, передбаченого в проєкті Загальної частини Кримінального 
кодексу України 2020 року, сформульовано пропозиції щодо їх усунення; 3) з’ясовано основні переваги 
й недоліки переліку корупційних правопорушень, що міститься в примітці до ст.  45 Кримінального 
кодексу України; 4) удосконалено класифікацію корупційних кримінальних правопорушень за способом 
і суб’єктом їх учинення; 5)  визначено зміст, позитивні та негативні аспекти кримінально-правових 
наслідків корупційного кримінального правопорушення. За результатами здійсненого дослідження 
сформульовано такі висновки: 1)  відсутність у Кримінальному кодексі України визначення поняття 
«корупційне кримінальне правопорушення» не дає змоги окреслити кримінально-правовий зміст 
цієї групи деліктів і встановити, які кримінальні проступки та злочини до них належать; 2)  під час 
формування цієї дефініції слід урахувати, що вона повинна узгоджуватися з визначенням кримінального 
правопорушення, корупційного правопорушення та корупції; 3) концепцію тристороннього розуміння 
неправомірної вигоди (як предмета, мети та засобу вчинення злочину) у визначенні корупційного 
злочину слід трансформувати в конструкцію на кшталт «діяння, що полягають у пропозиції чи обіцянці 
надання неправомірної вигоди, її наданні, прийнятті пропозиції або обіцянки такої вигоди, її одержанні, 
проханні чи вимаганні надати»; 4) запропонований у примітці до ст. 45 Кримінального кодексу України 
перелік корупційних правопорушень, з одного боку, не охоплює всіх кримінальних правопорушень, які 
належать до корупційних, а з іншого – містить окремі кримінальні правопорушення, які не слід відносити 
до корупційних; 5)  корупційні кримінальні правопорушення за способом учинення запропоновано 
поділяти на: а)  незаконне заволодіння шляхом зловживання службовою особою своїм службовим 
становищем певним майном; б)  зловживання владою, службовим становищем чи повноваженнями; 
в)  пропозицію, обіцянку надати неправомірну вигоду, а також надання такої вигоди за вчинення 
чи невчинення певних дій (активний підкуп); г)  прийняття пропозиції або обіцянки такої вигоди, 
її одержання, прохання чи вимагання надати (пасивний підкуп); д)  інші корупційні кримінально-
протиправні діяння (умовно корупційні, квазікорупційні та кримінальні правопорушення, які включено 
до примітки ст. 45 Кримінального кодексу України необґрунтовано); 6) аналіз негативних кримінально-
правових наслідків корупційного кримінального правопорушення засвідчує, що законодавець у певних 
випадках прирівняв ці делікти до тяжких та особливо тяжких злочинів; 7) у контексті реформування 
кримінального законодавства необхідно вдосконалити підстави різних видів конфіскації, заборони 
займатися певною діяльністю чи займати певні посади, а також розглянути доцільність криміналізації 
приховування корупційного кримінального правопорушення

Ключові слова:
корупція; корупційний злочин; корупційне правопорушення; протидія корупції; службова особа; 
конфіскація; неправомірна вигода
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Abstract
Any area of legal regulation, in particular the execution of criminal sentences, is necessarily based on fundamental 
constitutional principles, which are the basis for the development of relations between the rule of law and the 
individual. These principles include: the inseparability and inviolability of rights and freedoms of the individual; 
the rule of law; mutual responsibility of the state and the individual; limited and subordinate state power; 
strict subordination to the law in the activities of all state bodies and officials, etc. At present, the problems of 
compliance with the rights and legal interests of citizens in places of detention are urgent. Based on the results 
of empirical research on the correction and resocialisation of convicts to imprisonment in the system of means 
of implementing the tasks of the criminal-executive legislation, the author's interpretation of the concept 
of “resocialisation of convicts to imprisonment” is proposed, according to which, it is a process of positive 
changes in the personality of a convicted person due to the application of legal, organisational, pedagogical, 
psychological, educational, and other measures of influence to eliminate the negative value orientations of 
convicts, the consequences of their isolation, fixing the results of correction, providing them with assistance 
after serving their sentence and promoting their adaptation in the social environment. It is proved that when 
determining the type of penitentiary institutions, it is advisable to apply the criterion of openness/closeness 
of these institutions only to institutions that execute sentences in the form of imprisonment. The formulated 
conclusions deepen knowledge about the object of research and contribute to the study of the process of execution 
and serving sentences by convicts. The purpose of the study is to determine the specific features of correction 
and resocialisation of persons sentenced to imprisonment in the system of means of implementing the tasks of 
the criminal-executive legislation. During the preparation of the study, general and special scientific methods 
of cognition were used, in particular: historical, philosophical and legal, comparative, systemic, functional, and 
generalisation. The criminal-executive legislation of Ukraine regulates the procedure and conditions for the 
execution and serving of criminal sentences to protect the interests of the individual, society, and the state by 
directing efforts to correct and resocialise convicted persons, prevent the commission of new criminal offences 
by both convicted and other persons, and prevent torture and inhuman or degrading treatment of convicted 
persons. The state respects and protects the rights, freedoms, and legal interests of convicts, provides the 
necessary conditions for their correction, resocialisation, social and legal protection, and personal safety. The 
main tasks of resocialisation of convicts can be considered the restoration and expansion of their positive ties 
and relations with society, the development of an integral personality capable of an objective attitude both to 
the surrounding world and to oneself; changing the orientation of the individual; creating a system of moral, 
ideological, legal beliefs in accordance with the norms and values accepted in society; the development of the 
ability of stable independent law-abiding behaviour for persons serving sentence after serving a sentence
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Introduction
In countering crime, the state applies a substantial 
number of economic, social, legal, organisational, po-
litical, cultural, and educational measures. Punish-
ment in this case is a means of protecting society and 
citizens from criminal encroachments. The applica-
tion of this measure is conducted both by threaten-
ing such punishment as is included in the sanction of 
each criminal legal regulation and by implementing 
it, that is, further resocialisation of persons who have 
already committed crimes.

Resocialisation is the process of an individu-
al's acceptance of social norms and cultural values 
that have been lost, improperly learned earlier, or 
updated at a new stage of social development. In a 
way, resocialisation involves the individual's assimi-
lation of certain values and norms that are radically 
different from those acquired earlier. Resocialisation 
is associated with the destruction of negative anti-
social standards and values learned by an individual 
in the process of associalisation, desocialisation, in-
stilling values and actions accepted by society; it re-
sembles primary socialisation since it must radically 
place the accents of reality in a new way [1].

The purpose of the study is to determine the 
specific features of correction and resocialisation of 
persons sentenced to imprisonment in the system of 
means of implementing the tasks of the criminal-ex-
ecutive legislation.

Results and Discussion
Resocialisation should be considered the renewal of 
lost social values and experience of communication, 
behaviour, and life activity, as a process that occurs 
within the framework of readaptation and contrib-
utes to the restoration of adaptive capabilities of 
a person to existing norms and rules of behaviour. 
However, it is impossible to create a certain reso-
cialisation environment without first achieving the 
creation of normal living conditions for a person in a 
penitentiary institution (PI): safe living, healthy nu-
trition, free access to objective information about life 
outside the PI, high-quality medical care, fair treat-
ment of PI personnel, organisation of the regime, etc.

In working with convicts and in the conditions 
of the penitentiary system, this process involves sev-
eral interdependent planes: as the main goal of the 
social and psychological service of the PI, as a psy-
chological and pedagogical process that ensures the 
achievement of this goal, as an internal process of 
qualitative changes in consciousness, feelings, and 
behaviour of the individual. Resocialisation of con-
victs is the restoration of their socialisation within 
the framework of social forms of life activity and mo-
tivation for socially useful activities.

According to Yu. Baranov [2], the means of reso-
cialisation of convicts are: the regime (the established 

procedure for the execution and serving of sen-
tences), pedagogical work, education, professional 
training and labour education, and restoration of 
ties with representatives of society. Means of reso-
cialisation of convicts are used considering the type 
of punishment, the personality of the convicted per-
sonm and the desire to return to socially acceptable 
forms of life.

Resocialisation of convicts serving sentences 
in the form of imprisonment is quite difficult since 
the loss of social connections and socially useful 
traits are deep, and sometimes irreversible [3].

The need to examine the problems of resocial-
isation of convicts increases in connection with the 
further reform of the Ukrainian penitentiary sys-
tem, the priority area of which is the application and 
implementation in the national criminal-executive 
legislation of international standards of detention 
of convicts, which are aimed at ensuring the suc-
cessful adaptation of convicts to conditions of iso-
lation, and to form models of behaviour necessary 
for successful entry into society after their release.

Resocialisation is not a one-time instant proce-
dure, it occurs in two stages: during the serving of the 
sentence and after it. The main tasks of the first stage 
of resocialisation of convicts are to level out or min-
imise the negative aspects caused by the isolation of 
the convicted person from society, prepare them for a 
law-abiding life in freedom, and the second – to help 
them in social adaptation after release from serving 
their sentence. It is resocialisation that should en-
sure the restoration and expansion of socially useful 
ties and relations with the society of a person re-
leased from prison, the development of an integral 
personality capable of an objective attitude both to 
the world around them and to oneself, a worldview 
choice focused on universal and national values [4].

Effective resocialisation of convicts to im-
prisonment can only be provided on the basis of: 
maximum consideration of the specific features of 
the psyche of convicts, age, gender, health status, 
interests, prospects for further life in society; cre-
ation of a system of individual and differentiated 
influences of social, pedagogical, psychological, le-
gal area; considering the level and nature of social 
behaviour, and the specific features of responding 
to specific psychological and pedagogical situations 
of convicts. In places of detention, resocialisation is 
considered an integral process of correction, re-ed-
ucation, social and pedagogical support of a con-
victed person using punitive, educational, occupa-
tional therapy, and other technologies in the PI [5].

During the implementation of resocialisa-
tion, the main activities of the PI are also deter-
mined, which consist of the assimilation by convicts 
of elementary norms, values, and knowledge neces-
sary and sufficient to be included in life in society. 
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Therewith, it sets specific requirements for the 
conditions of serving sentences. They must be suf-
ficient at least to ensure that the convicted person 
does not lose the skills and abilities of behaviour 
practised in the normal conditions of society.

In isolation from society, the personality of the 
convicted person undergoes significant changes, as a 
result of which the values that ensure individual ex-
istence become the most significant for them, and the 
values that reflect the social essence of a person be-
come secondary. This fact is confirmed by numerous 
studies by both foreign and Ukrainian researchers.

In conditions of isolation, convicts create the 
necessary conditions for stimulating their lawful be-
haviour and achieving the ultimate goal of the crimi-
nal-executive legislation – protecting the interests of 
the individual, society, and the state. The implemen-
tation of such a goal is conducted through the prism 
of fulfilling the tasks that arise before the crimi-
nal-executive legislation, in particular through the 
definition of the principles of the execution of crimi-
nal punishment, where differentiation and individu-
alisation of the execution of punishments contribute 
to the implementation of its other components. After 
the end of the sentence, the convicted person again 
enters society, the norms of which they must adhere, 
but due to certain reasons, they are not always able 
to comply with them, because it becomes a difficult 
task for such a person to adapt to society. That is why 
the problem of resocialisation of convicts is a priori-
ty in the work of the PI.

According to N.Ye. Kolesnikova [6], resocialisa-
tion can be considered a multifunctional concept: it 
can be interpreted as a function of the PI, as a task 
of specialists of the penitentiary system, as a process 
of transformation of a person's life experience to 
change social behaviour, as a tool for managing the 
process of reintegration of criminals into society, as 
a technology for working with convicts or as an alter-
native to serving a sentence.

Therewith, M.S. Rybak [7] interprets resociali-
sation as an adjustment of the personality traits of a 
convicted person in giving it features necessary and 
sufficient for life in a certain positive or neutral, from 
the standpoint of public safety, social group.

In turn, N.O. Krainova [8] suggests considering 
the resocialisation of convicts a process of restoring 
a socialised individual, conducted by applying to a 
person who has committed a crime and is convicted 
of it, a set of legal, organisational, psychological, ped-
agogical, educational, and other measures of influ-
ence at various stages of criminal liability to prevent 
the repeated commission of illegal acts.

In turn, N.F. Ufimtseva [9] considers the reso-
cialisation of convicts to be a long process, which is a 
complex set of psychological, pedagogical, economic, 
medical, legal, and organisational measures aimed 

at forming each convicted person's ability and read-
iness to include after serving a sentence in the usual 
living conditions of society. The researcher assumes 
that resocialisation determines the main activities of 
correctional institutions. It involves the assimilation 
of basic norms, values, and knowledge necessary and 
sufficient to be included in the life of society. This will 
help the convicted person at the first stages to rela-
tively successfully perform the necessary number of 
roles in the normal conditions of society, and in the 
future, it will serve as a basis for restoring the appro-
priate functions of a normal member of society.

Resocialisation is a complex (system) of le-
gal, organisational, pedagogical, psychological, ed-
ucational, and other measures of influence that are 
conducted at various stages of the implementation 
of criminal liability to change antisocial attitudes, 
systems of value orientations, counteract antisocial 
degradation of the individual, correct illegal be-
haviour, prevent crimes, create normal conditions 
for further socialisation.

O.I. Osaulenko  [10] notes that resocialisation 
is the process of forming positive traits in a person 
that contribute to a respectful attitude towards the 
person, society, work, moral norms, customs, tradi-
tions, and stimulate law-abiding behaviour, in this 
sense, it is the purpose the correction process.

The process of resocialisation is complex and 
time-consuming. Therefore, on the way to achieving 
the goal of the sentence, there are certain difficulties 
in implementing this procedure. In this regard, sev-
eral main problematic aspects can be distinguished, 
related to: the development of positive attitudes in 
the convicted person, poor-quality training of PI 
employees, isolation of the convicted person and, 
as a result, the inability to overcome their personal 
psychological problems, etc. Undoubtedly, all these 
factors complicate the process of resocialisation 
in both psychological and social areas. In working 
with convicts in the conditions of the penitentiary 
system, this process is non-stop and has several in-
terdependent planes: it appears as the main goal of 
the social and psychological service of the PI; as a 
psychological and pedagogical process that ensures 
the achievement of this goal; as an internal process 
of qualitative changes in consciousness, feelings, and 
behaviour of a person. Considering the above, the 
resocialisation of those sentenced to imprisonment 
should be considered the process of positive changes 
in the personality of the convicted person as a result 
of applying legal, organisational, pedagogical, psy-
chological, educational, and other measures of influ-
ence to eliminate the negative value orientations of 
convicts, the consequences of their isolation, fixing 
the results of correction, providing them with assis-
tance after serving their sentence and assist in their 
adaptation in the social environment.
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Resocialisation is a rather complex and con-
tradictory phenomenon not only in terms of theo-
retical justification but also for practical implemen-
tation, first of all – for the staff of bodies and PI and 
those employees who are involved in working with 
convicted persons released from prison. On the one 
hand, such a situation can be interpreted as the re-
sult of the establishment of the concept of "resocial-
isation" of convicts, which is one of the main cate-
gories of the national science of criminal-executive 
law; at the same time, such a situation cannot have 
a positive impact on the practice of execution-serv-
ing a sentence in the form of imprisonment.

In Article 6 of the Criminal Executive Code of 
Ukraine, the main means of correction and resocial-
isation of convicts define the established procedure 
for performing and serving sentences (regime), so-
cially useful work, social-educational work, general 
education, vocational training, and public influence.

It is the regime that is the tool by which 
convicts are resocialised and punished while the 
convicted person is serving a criminal sentence. 
Execution and serving of a criminal sentence are 
conducted under the conditions of the regime es-
tablished in places of detention, which, being a 
certain procedure for the execution and serving of 
a sentence in terms of legal content, are regulated 
by the norms of criminal-executive law. The re-
gime of detention is a complex legal phenomenon, 
which should provide for a clear concept fixed at 
the normative level since the regime of execution 
and serving of a sentence in the form of detention 
should ensure the implementation of the most im-
portant functions, the achievement of which will 
also determine the achievement of the tasks of 
punishment. In places of detention, the regime per-
forms several functions, first of all, it is punishment 
for the crime committed.

According to O.G. Kolba [11], punishment as 
an element of the purpose of a sentence is, on the 
one hand, a forced necessity of the state to respond 
to the criminal behaviour of guilty persons, and on 
the other  – a preventive measure, a prerequisite 
for the correction and resocialisation of convicted 
persons by restraining the desire to commit a new 
crime and inhibiting their destructive actions. The 
preventive content of the application of punishment 
involves preserving the socially useful properties of 
the convicted person, limiting their criminogenic 
properties, preventing torture and inhuman or de-
grading treatment by the staff of the PI, and coun-
tering the commission of crimes and other offences 
among other persons in isolation from society [11].

The regime is also one of the most concentrated 
means of implementing punishment and coercion. 
It provides for the isolation of convicts established 
by the relevant regulatory regulations, constant  

supervision of them, fulfilment of their duties,  
realisation of their rights and legal interests, obser-
vance of personal safety of convicts and staff, sepa-
rate detention of different categories of convicts, dif-
ferent conditions of detention depending on the type 
of CI, changing the conditions of serving sentences.

According to O.S. Steblinska [12], detention is 
an extreme measure of the response of the state to 
the commission of a crime by a person. Serving this 
type of sentence in the PI entails restrictions on the 
convicted person, including isolation, regime, con-
stant supervision, and control. Such conditions af-
fect the individual in different ways, and therefore 
the consequences of this influence are diverse.

O.V. Khoroshun [13] considers characteristics 
of the regime of execution and serving of a sentence 
in the form of detention to be strict and precise legal 
regulation of the regime of serving a sentence; the 
possibility of applying coercive measures to ensure 
compliance with the rules of the regime in case of 
their non-compliance by a convicted person; the fac-
tual implementation of the rules of the regime in the 
process of executing and serving a sentence.

In the criminal-executive legislation, there are 
several positions on the definition of the concept of 
“regime”. It is defined as the order and conditions in 
places of detention, the rules of conduct established 
in the PI, and some researchers consider the regime 
in a narrow and broad sense.

In particular, M.O.  Struchkov proposes that 
the regime, labour, and political-educational work 
are the main and mandatory means of the process 
of correctional labour influence on convicts. This 
position was also supported by O.S. Mikhlin, actively 
using the concepts of “order” or “rules of behaviour”, 
rather than “regime” in the papers.

The regime of detention is one of the main 
measures to correct convicted persons, to encour-
age their law-abiding behaviour, which is directly 
provided for by the criminal-executive law. In penal 
institutions, the regime is a procedure of treatment 
established and regulated by the norms of law, 
mandatory for convicted persons, containing ele-
ments of punishment, which is aimed at achieving 
the tasks of detention. The regime is a procedure 
regulated by the norms of criminal-executive law 
for the execution and serving of a sentence, which 
ensures the correction of a convicted person and 
preparation for life in society.

The main purpose of the regime of serving a 
sentence is educational influence on convicts, and 
compulsory regulation of their way of life teaches 
order and conscious compliance with the estab-
lished rules of behaviour, disciplines and accus-
toms them to the need for work, respect for the law, 
norms of coexistence established in society, and 
other positive features.
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A regime in a broad sense is considered to 
be a set of measures by which the process of cor-
recting prisoners is conducted. The regime in this 
context provides for the regulation of all aspects 
of the life of prisoners in the PI, in particular, so-
cially useful and educational work. The regime in 
a narrow sense provides for the establishment of 
certain rules for the isolation of convicts, their be-
haviour, rights, and obligations due to the fact of 
serving a sentence, regulating the order of mobility 
within the place of detention, regulating the forms 
of communication of prisoners with the surround-
ing world, a system of measures of punishment and 
encouragement [14].

The conditions for serving a sentence in the 
PI determine the legal provisions that establish the 
right of restriction and obligations regulated by the 
current legislation for convicts, the fulfilment of 
which is ensured by the possibility of applying coer-
cive measures established by the criminal-executive 
legislation. The regime simultaneously plays an ac-
tive role in the system and interaction of fixed assets 
of correction and resocialisation of convicts. Differ-
ent conditions of detention in places of detention 
are created for convicts depending on conscientious 
behaviour, responsible attitude to work, compliance 
with the established rules (tasks), or the type of the 
colony. Among the functions of the regime in places 
of detention, it is important to distinguish between 
the main ones – those for which it is created and reg-
ulated by law, and those that ensure its implemen-
tation. First of all, the regime provides for a punitive 
function, since criminal law is implemented through 
regime requirements and the right of restrictions. By 
implementing punishment, the rules of the regime 
encourage the convicted person to comply with the 
requirements of the law, and not to violate discipline.

Therewith, the regime is also a means of cor-
recting convicts, and it also creates legal and organ-
isational conditions for other means of correctional 
influence on convicts (educational, socially useful 

work, general education and vocational training), 
establishing a compulsory procedure for their ap-
plication. This is the main function of the regime. 
The most important of them is preventive, related 
to the prevention of offences both on the part of 
convicts and on the part of other persons. Regime 
norms require compliance with the relevant rules 
not only for convicts and the administration but 
also for other persons located on the territory of the 
colony or on premises where regime requirements 
are established.

Based on an empirical study of the correction 
and resocialisation of convicts to imprisonment in 
the system of means of implementing the tasks of 
criminal executive legislation, the author's interpre-
tation of the concept of “resocialisation of convicts 
to imprisonment” is proposed, according to which it 
is a process of positive changes in the personality of 
the convicted person due to the application of legal, 
organisational, pedagogical, psychological, educa-
tional, and other measures of influence to eliminate 
negative value orientations of convicts, the conse-
quences of their isolation, fixing the results of cor-
rection, providing them with assistance after serv-
ing their sentence and promoting their adaptation 
in the social environment [15].

Conclusions
The criminal-executive legislation of Ukraine regu-
lates the procedure and conditions for the execution 
and serving of criminal sentences to protect the in-
terests of the individual, society, and the state by di-
recting efforts to correct and resocialise convicted 
persons, prevent the commission of new criminal 
offences by both convicted persons and other per-
sons, and prevent torture and inhuman or degrad-
ing treatment of convicted persons. The state re-
spects and protects the rights, freedoms, and legal 
interests of convicts, provides the necessary condi-
tions for their correction and resocialisation, social 
and legal protection, and their personal safety.
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Виправлення та ресоціалізація засуджених 
до позбавлення волі в системі засобів 
реалізації завдань кримінально-виконавчого 
законодавства
Віталій Валентинович Василик
Національна академія внутрішніх справ
03035, Солом'янська площа, 1, м. Київ, Україна

Анотація
Будь-яка сфера правового регулювання, зокрема виконання кримінальних покарань, неодмінно 
ґрунтується на основоположних конституційних принципах, які є підґрунтям для розвитку відносин 
між правовою державою та особою. До таких принципів належать: невід’ємність, непорушність і 
недоторканність прав та свобод особи; верховенство права; взаємна відповідальність держави й 
особи; обмеженість і підзаконність державної влади; суворе підпорядкування закону в діяльності всіх 
державних органів і посадових осіб тощо. Нині актуальними є проблеми дотримання прав і законних 
інтересів громадян, що опинилися в місцях позбавлення волі. Метою статті є визначення особливостей 
виправлення та ресоціалізації засуджених до позбавлення волі в системі засобів реалізації завдань 
кримінально-виконавчого законодавства. Під час підготовки статті використано окремі загальнонаукові 
та спеціально-наукові методи пізнання, зокрема: історичний, філософсько-правовий, порівняльний, 
системний, функціональний, узагальнення. За результатами емпіричного дослідження виправлення 
та ресоціалізації засуджених до позбавлення волі в системі засобів реалізації завдань кримінально-
виконавчого законодавства запропоновано авторське трактування поняття «ресоціалізація засуджених 
до позбавлення волі», згідно з яким це процес позитивних змін особистості засудженого внаслідок 
застосування правових, організаційних, педагогічних, психологічних, виховних та інших заходів впливу 
з метою усунення негативних ціннісних орієнтирів засуджених, наслідків їхньої ізоляції, закріплення 
результатів виправлення, надання їм допомоги після відбуття покарання та сприяння їхній адаптації в 
соціальному середовищі. Доведено, що під час визначення виду установ виконання покарань критерій 
відкритості/закритості цих установ доцільно застосовувати лише до установ, що виконують покарання 
у виді позбавлення волі. Сформульовані висновки поглиблюють знання про об’єкт дослідження, 
сприяють вивченню процесу виконання та відбування покарання засудженими. Кримінально-виконавче 
законодавство України регламентує порядок й умови виконання та відбування кримінальних покарань 
з метою захисту інтересів особи, суспільства й держави завдяки спрямуванню зусиль на виправлення та 
ресоціалізацію засуджених, запобігання вчиненню нових кримінальних правопорушень як засудженими, 
так й іншими особами, а також запобігання тортурам і нелюдському або такому, що принижує гідність, 
поводженню із засудженими. Держава поважає та охороняє права, свободи й законні інтереси засуджених, 
забезпечує необхідні умови для їх виправлення і ресоціалізації, соціальну й правову захищеність, їхню 
особисту безпеку. Головними завданнями ресоціалізації засуджених можна вважати відновлення та 
розширення її соціально корисних зв’язків і відносин із суспільством, розвиток цілісної особистості, 
здатної до об’єктивного ставлення як до навколишнього світу, так і до себе; зміна спрямованості 
особистості; створення системи її моральних, ідейних, правових переконань відповідно до прийнятих 
у суспільстві норм і цінностей; формування в осіб, які відбувають покарання, здатності до стабільної 
самостійної законослухняної поведінки після відбування покарання

Ключові слова:
ресоціалізація; режим виконання покарання; позбавлення волі; засуджений до позбавлення волі; 
виправна колонія; правовий статус; установи виконання покарань
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Abstract
The relevance of the study lies in the formulation of scientifically established recommendations for 
improving the effectiveness of proceedings in cases of violation of the quarantine rules and maximising 
the achievement of the principles of fairness and objectivity in this process based on the study of judicial 
practice and foreign experience. The purpose of the study is to clarify the main problems arising in cases 
of violation of the quarantine rules based on the analysis of relevant court decisions and to provide 
proposals for their elimination. The study uses a set of scientific methods, namely: comparative-legal, 
system-structural, and formal-logical document analysis. The theoretical basis of the study consists of 
the papers of Ukrainian and foreign researchers, the provisions of the Code of Ukraine on Administrative 
Offenses, and the practice of their application. The results of the study formulated the following 
conclusions: 1) the practice of using Art. 44-3 of the Code of Ukraine on Administrative Offenses indicates 
the presence of substantial deficiencies in the bringing to administrative responsibility for violation of 
the quarantine rules; 2) part of them are related to deficiencies in Art. 44-3 of the Code of Ukraine on 
Administrative Offenses: a) the presence of blanket disposition of the article, hence the need to specify 
the regulation, providing for the offence committed by the person, relevant articles, parts, and points 
in the protocol; b) excessively strict uncontested sanctions are likely to induce the court to close the 
case in relation to insignificance; 3) another part of the problems associated with the deficiencies in the 
units of the National Police of Ukraine drawing a protocol on administrative offence and gathering the 
necessary evidence: failure to submit required evidence of the commission of administrative violations, 
errors in drawing a protocol on administrative offence, incorrect interpretation of Art. 44-3 of the Code 
of Ukraine on Administrative Offenses; 4) these and other shortcomings deprive the court of the ability 
to make the necessary decision in the case and to reach a definite legitimate and reasoned conclusion 
about the presence or absence of fault of the particular person in the violation or cause the court to close 
the proceedings; 5) the problems identified can be overcome in a complex manner: on the one hand, by 
improving the legal standards under Art. 44-3 of the Code of Ukraine on Administrative Offenses, and 
on the other by increasing the skill level of the police
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Introduction
The unprecedented spread of the acute respiratory 
disease COVID-19 caused by the SARS-CoV-2 coro-
navirus has demonstrated the scale of both real 
and potential harm to life and health not only to 
the population of a particular country but the en-
tire world community. From the very beginning of 
the pandemic, public authorities have been taking 
active measures to prevent the rapid spread of this 
disease, eliminate the causes that cause it, and the 
conditions and factors that contribute to it. In such 
circumstances, it is important to clarify the role of 
judicial and law enforcement agencies in this pro-
cess. At the forefront of the fight against COVID-19, 
in addition to doctors, there are police officers who 
were put on duty by the state to ensure compliance 
with quarantine. However, with the expansion of 
such powers of law enforcement officers, problems 
have arisen in the field of citizens' rights and free-
doms. They can be clearly traced in cases of viola-
tion of the quarantine rules.

It is true that the effectiveness of police re-
sponse to administrative and criminal offences, in 
particular violations of the rules of quarantine, is im-
possible without several key elements: knowledge, 
skills, and abilities to implement the powers of the 
police to ensure public safety, detection, and sup-
pression of administrative offences, implementation 
of preventive activities to identify and eliminate the 
causes and conditions that contribute to the com-
mission of violations of the quarantine rules, as an 
administrative offence [1].

The problem is aggravated by the short-
comings of the construction of the administra-
tive and legal provision of Art. 44-3 of the Code of 
Ukraine on Administrative Offenses. In this regard, 
S.S. Kovaleva rightly notes that the current legis-
lation of Ukraine on determining responsibility 
for violation of quarantine and sanitary rules and 
norms for the prevention of COVID-19, in general, 
ensures proper resolution of this problem. How-
ever, considering the need for timely and prompt 
adoption of relevant regulations on this issue in 
the context of the rapid spread of COVID-19 in 
Ukraine, there is now a situation in which a num-
ber of provisions of these acts contain a complex of 
legal conflicts, contradictions, and gaps  [2]. Some 
of them are caused by forced restrictions on the 
rights and freedoms of citizens, as evidenced by 
relevant Ukrainian and international studies  [3-5]

In the theory of administrative law, these is-
sues were investigated by the following researchers: 
S.S. Kovalyova [3], V.V. Krykun [4], Ye.V. Kurinnyi [5] 
and others.

However, there are problematic issues that arise 
in cases of violation of the quarantine rules that need to be 
resolved, which determines the relevance of the study.

The purpose of the study is to identify the main 
problems arising during proceedings on violations of 
the quarantine rules based on the analysis of court de-
cisions and provide suggestions for their elimination.

Results and Discussion
The analysis of court decisions in cases of admin-
istrative offences under Art.  44-3 of the Code of 
Ukraine on Administrative Offenses outlines certain 
problems faced by employees of the National Police 
of Ukraine: incorrect qualification of the acts com-
mitted; flaws in drawing protocols on administrative 
offences; lack of appropriate and acceptable evi-
dence. Therewith, even if the police respond profes-
sionally to these administrative offences, the courts 
quite often close cases due to insignificance, resort-
ing to verbal comments for offenders. It is advisable 
to take a closer look at these questions.

Many problems in bringing people to admin-
istrative responsibility for violating the quarantine 
rules arise at the stage of preparing for consideration 
of a case of an administrative offence under Art. 44-3 
of the Code of Ukraine on Administrative Offenses.

At this stage of preparation for consideration 
of an administrative offence case, the judge resolves 
the following issues:

‒ whether it is within their competence to consid-
er the case;

‒ whether the protocol and other materials of the 
administrative offence case were drawn correctly;

‒  whether the persons taking part in the con-
sideration of the case were notified of the time and 
place of its consideration;

‒  whether the necessary additional materials 
have been requested;

‒ whether the application of the person brought 
to administrative responsibility, the victim, their le-
gal representatives, and a lawyer are subject to ap-
proval (Art. 278 of the Code of Ukraine on Adminis-
trative Offenses).

Many questions are related to the incorrect 
drawing a protocol for an administrative offence. A 
large number of them is due to the blanket disposi-
tion of Art. 44-3 of the Code of Ukraine on Adminis-
trative Offenses.

In practical application, there are cases when 
the protocol on an administrative offence does not 
indicate which norm of the law was violated. When 
formulating the essence of an offence, law enforce-
ment agencies must indicate the normative act, its 
articles, parts, paragraphs, and requirements that 
have been violated. This is due to the fact that the 
disposition of Art. 44-3 of the Code of Ukraine on Ad-
ministrative Offenses is a blanket norm, as research-
ers have repeatedly noted.

According to V.V.  Krykun  [6], this negatively 
affects the differentiation of the competence of those 
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bodies that, according to the law, have the right to 
draw protocols on administrative offences under the 
above-mentioned article of the Code of Ukraine on 
Administrative Offenses.

In turn, S.S. Kovaleva [3] claims that the norm 
of Art. 44-3 of the Code of Ukraine on Administrative 
Offenses is blanket, that is, it refers to a substantial 
number of regulations regarding the quarantine, san-
itary-hygienic, and sanitary-anti-epidemic rules and 
norms both national and issued by local self-govern-
ment bodies, which later led to substantial difficul-
ties in the process of qualifying this type of offence.

Ye.V. Kurinnyi [5] rightly notes that it is neces-
sary to consider the blanket nature of the content of 
the disposition of Art. 44-3 of the Code of Ukraine on 
Administrative Offenses, which substantially compli-
cates the independent acquaintance of most citizens 
with the current prohibitions, which contain several 
normative regulations, including the bylaw level.

Therewith, A.A. Voznyuk & S.S. Chernyavskyi [7] 
emphasises on the problem of constant changes in 
relevant regulations, primarily due to changes and ad-
ditions to certain articles. The rules that were in force 
at the beginning of the quarantine were constantly 
changing during the restrictive measure, therefore, 
taking a balanced approach to bringing violators to 
legal responsibility is necessary, since they may have 
been unaware of the modification of a certain ban.

The disposition of Art.  44-3 of the Code of 
Ukraine on Administrative Offenses provides for li-
ability for violation of the quarantine, sanitary-hy-
gienic, and sanitary-anti-epidemic rules and norms 
provided for by the Law of Ukraine “On the protec-
tion of the population from infectious diseases”, oth-
er legislative acts, and decisions of local self-govern-
ment bodies on the fight against infectious diseases.

The norm of Art. 44-3 of the Code of Ukraine 
on Administrative Offenses has a blanket character, 
and therefore among the signs of the essence of such 
an administrative offence must be a reference to the 
article of the Law of Ukraine “On the protection of 
the population from infectious diseases”, which es-
tablishes the relevant quarantine, sanitary-hygienic, 
and sanitary-anti-epidemic rules and norms, or a 
reference to other legislative acts (normative regu-
lations of the highest legal force, the subject of adop-
tion (or authorisation) of which is the parliament as 
a legislative body of state power), or a reference to 
the decision of local self-government bodies on the 
fight against infectious diseases, which was not ob-
served by the person held administratively liable [8].

The absence in the protocol of information 
about what rules a certain person violates and 
what normative regulation establishes these rules 
determines that these materials on bringing to 
administrative responsibility for committing an 
offence under Art. 44-3 of the Code of Ukraine on 

Administrative Offenses are sent for revision to 
the National Police of Ukraine.

Art. 44-3 of the Code of Ukraine on Adminis-
trative Offenses deprive the court of the opportunity 
to make a decision on the case and make an unam-
biguous legal and reasonable conclusion about the 
presence or absence of guilt of a particular person in 
the specified violation or force the court to close the 
proceedings on the case.

Competent persons of the National Police of 
Ukraine also make mistakes in the interpretation of 
Art.  44-3 of the Code of Ukraine on Administrative 
Offenses. Given the blanket nature of the prohibition 
norm, it is difficult to determine which decisions are 
subject to the decisions of local self-government bod-
ies on the fight against infectious diseases. Therefore, 
for example, in case No. 587/572/20, the police mis-
takenly included the Sumy Regional Commission on 
Technogenic and Environmental Safety and Emer-
gencies in local self-government bodies [9].

In certain cases, the police do not attach ev-
idence of the offence to the protocol, as a result of 
which the administrative material is returned to 
the police for proper registration. For example, in 
the decision of the judge of the Kivertsivsky Dis-
trict Court of the Volyn region on August 5, 2020, it 
is indicated that the Kivertsivsky District Court of 
the Volyn region received materials on bringing to 
administrative responsibility PERSON_1 for com-
mitting an offence under Art.  44-3 of the Code of 
Ukraine on Administrative Offenses. According to 
the results of the examination of these materials, 
it was established that the inspector of the patrol 
police response team of the Kivertsivsky Police 
Office in the Volyn region did not add any proper 
and admissible evidence regarding the commission 
of PERSON_1 of an administrative offence under 
Art. 44-3 of the Code of Ukraine on Administrative 
Offenses, and characterising data on the latter. Ju-
dicial consideration of a case on an administrative 
offence is conducted within the limits defined in 
the protocol of circumstances on an administrative 
offence. The court is deprived of the opportunity 
to independently eliminate the above-mentioned 
shortcomings of the police officer, which they made 
while drawing the protocol on an administrative 
offence. Their elimination by the court will lead to 
an independent establishment of the circumstances 
of the case, which are not defined in the protocol 
on an administrative offence, and consideration of 
the case outside the limits defined in the protocol of 
circumstances on an administrative offence, which 
is an actual charge of committing an administrative 
offence, which is unacceptable.

Such circumstances indicate the incorrectly 
drawn protocol on an administrative offence, which 
the court cannot independently eliminate during 
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the trial, and therefore the case materials were re-
turned for revision [10].

Sources of evidence in the case of an adminis-
trative offence under Art. 44-3 of the Code of Ukraine 
on Administrative Offenses are the protocol on an 
administrative offence; explanations of the person 
held administratively liable, witnesses; photos; doc-
uments confirming that a certain person is a busi-
ness entity or an employee of the business entity; an 
identification document of the person held adminis-
tratively liable, based on which the protocol on an ad-
ministrative offence was drawn up, etc. Some courts 
also require proof of the level of epidemic danger ex-
perienced by a certain area during the commission of 
this administrative offence [10].

Quite often, the courts, considering the circum-
stances and nature of the committed offence, the iden-
tity of the violator, the degree of their guilt, property 
status, considering the admission of guilt, remorse, 
bringing to administrative responsibility for the first 
time, non-occurrence of socially harmful consequenc-
es in connection with the commission of an adminis-
trative offence, recognise the committed administra-
tive offence as insignificant, and release the person 
from administrative responsibility, resorting to a ver-
bal comment in accordance with Art. 22 of the Code 
of Ukraine on Administrative Offenses. Others believe 
that this is sufficient to provide educational influence 
and prevent the commission of new offences  [11].

Based on judicial practice, researchers note 
that mostly the conclusions of judges regarding the 
insignificance of the act are established on the avail-
ability of information about mitigating circumstanc-
es, in particular, the sincere remorse of the offender, 
the commission of an administrative offence for the 
first time, the nature of the act and the circumstances 
of the case, etc. [9].

Staying without personal protective equip-
ment, transporting more passengers than the num-
ber of seats provided for in the technical character-
istics of the vehicle, or staying on the street without 
identity documents is considered insignificant.

It can be assumed that the closure of proceed-
ings in administrative cases under Art.  44-3 of the 
Code of Ukraine on Administrative Offenses is to a 
certain extent due to the shortcomings of the sanc-
tions of this article. This has been repeatedly noted 
by researchers. Ye.V. Kurinnyi  [5] rightly notes that 
the current amount of the fine for this offence is un-
fair, given the number of citizens below the poverty 
line, and the size of the subsistence minimum at this 
time. For instance, R. Filippov & A. Tymchyshyn [12] 
believe that this is a substantial amount for an ordi-
nary Ukrainian, but it is impossible to resort to just 
a verbal comment. Ultimately, it is quite logical to 
assume that a substantial amount of the fine is com-
mensurate with the amount of possible public dam-

age of the offence, even with the formal composition.
Given the groundlessness of the sanctions of 

Art.  44-3 of the Code of Ukraine on Administrative 
Offenses, the courts mostly impose administrative 
penalties for violating the quarantine rules within 
the minimum limits.

The scientific originality of the results ob-
tained consists in the formulation of scientifically 
based recommendations for improving the efficiency 
of proceedings in cases of violation of the quarantine 
rules, based on the study of judicial practice and for-
eign experience, and maximising the achievement of 
the principles of fairness and objectivity in this pro-
cess [13; 14].

The scientifically based theoretical provisions, 
conclusions, and proposals formulated in the study 
can serve as a basis for further research on the prob-
lems of administrative responsibility for violating 
the quarantine rules.

Conclusions
The practice of applying Art.  44-3 of the Code of 
Ukraine on Administrative Offenses indicates the 
presence of substantial shortcomings that prevent 
people from being brought to administrative re-
sponsibility for violating the quarantine rules.

A part of them is related to flaws of the 
Art. 44-3 of the Code of Ukraine on Administrative 
Offenses: 1)  the presence of a blanket disposition 
of the article, which makes it necessary to state in 
the protocol a normative regulation that provides 
for an offence committed by a person, and indicate 
the relevant articles, their parts, paragraphs; 2) ex-
cessively strict non-alternative sanctions, which are 
likely to push the court to close the proceedings due 
to insignificance.

Another part of the problems is related to 
shortcomings in the work of the National Police of 
Ukraine when drawing the protocol on an admin-
istrative offence and collecting the necessary ev-
idence: failure to provide the necessary evidence 
of an administrative offence, errors in drawing the 
protocol on an administrative offence, misinterpre-
tation of Art. 44-3 of the Code of Ukraine on Admin-
istrative Offenses.

These and other shortcomings deprive the 
court of the opportunity to make the necessary de-
cision on the case and come to an unambiguous le-
gal and reasonable conclusion about the presence 
or absence of guilt of a particular person in the 
specified violation or force the court to close the 
proceedings on the case.

Thus, the problems can be overcome in a com-
plex manner: on the one hand, by improving the le-
gal provision of Art. 44-3 of the Code of Ukraine on 
Administrative Offenses, and on the other – by im-
proving the level of qualification of police officers.
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Провадження у справах про порушення правил 
щодо карантину людей

Геннадій Вадимович Шевчук
Національна академія внутрішніх справ
03035, Солом'янська площа, 1, м. Київ, Україна

Анотація
Метою статті є з’ясування основних проблем, які виникають під час провадження у справах про 
порушення правил щодо карантину людей, на підставі аналізу відповідних судових рішень, а також 
надання пропозицій щодо їх усунення. У статті використано комплекс наукових методів, а саме: 
порівняльно-правовий, системно-структурний, формально-логічний, аналізу документів. Теоретичне 
підґрунтя дослідження становлять праці українських та іноземних учених, положення Кодексу України 
про адміністративні правопорушення, а також практика їх застосування. Наукова новизна отриманих 
результатів полягає у формулюванні на підставі вивчення судової практики й іноземного досвіду науково 
обґрунтованих рекомендацій щодо підвищення ефективності провадження у справах про порушення 
правил щодо карантину людей, а також максимального досягнення принципів справедливості й 
об’єктивності в цьому процесі. За результатами здійсненого дослідження сформульовано такі висновки: 
1) практика застосування ст. 44-3 Кодексу України про адміністративні правопорушення свідчить про 
наявність значних недоліків, які перешкоджають притягненню до адміністративної відповідальності за 
порушення правил щодо карантину людей; 2) частина їх пов’язана з вадами конструкції ст. 44-3 Кодексу 
України про адміністративні правопорушення: а) наявність бланкетної диспозиції статті, що зумовлює 
необхідність зазначати в протоколі нормативно-правовий акт, у якому передбачено правопорушення, 
вчинене особою, а також відповідні статті, їхні частини, пункти; б) надмірно суворі безальтернативні 
санкції, що ймовірно спонукають суд до закриття провадження у зв’язку з малозначністю; 3) інша частина 
проблем пов’язана з недоліками в роботі підрозділів Національної поліції України під час складання 
протоколу про адміністративне правопорушення та збору необхідних доказів: ненаданням необхідних 
доказів вчинення адміністративного проступку, помилками в складанні протоколу про адміністративне 
правопорушення, неправильним тлумаченням ст. 44-3 Кодексу України про адміністративні 
правопорушення; 4) ці та інші недоліки позбавляють суд можливості прийняти необхідне рішення у 
справі та дійти однозначного законного й обґрунтованого висновку щодо наявності чи відсутності 
вини конкретної особи в зазначеному порушенні або ж змушують суд закривати провадження у справі; 
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The relevance of the study lies in the fact that it defines the object, objective side, subject, subjective side of an 
administrative offence under Art. 44-3 of the Code of Ukraine on Administrative Offences, which is a necessary 
condition for the effective application of this norm as a measure of administrative coercion. Some flaws in the 
composition of this offence, primarily related to its objective side, are identified, and ways to eliminate them 
are proposed. The purpose of the study is to identify problematic issues of qualification of violation of the 
quarantine rules, structural flaws of Art. 44-3 of the Code of Ukraine on Administrative Offences and determine 
ways to eliminate them. The study used a set of scientific methods: terminological, system-structural, formal-
logical, and comparative-legal. The theoretical basis of the study consists of the works of Ukrainian and 
foreign researchers, the provisions of the Code of Ukraine on Administrative Offences, and the practice of their 
application. According to the results of the study, the following conclusions were formulated: 1) the direct 
object of an administrative offence under Art. 44-3 of the Code of Ukraine on Administrative Offences should 
be recognised as public relations in the field of public health protection from infectious diseases; 2) from the 
objective side, this offence has the following forms: a) violation of the quarantine rules; b) violation of sanitary-
hygienic, sanitary-anti-epidemic rules and norms provided for by the Law of Ukraine “On the protection of the 
population from infectious diseases”, other acts of legislation; C) violation of decisions of local self-government 
bodies on the fight against infectious diseases; 3) given such a variety of forms of the objective side, the name 
of Art. 44-3 of the Code of Ukraine on Administrative Offences needs to be clarified since it concerns only one 
act – violation of the quarantine rules, and therefore does not cover others; 4) from the name and disposition 
of Art. 44-3 of the Code of Ukraine on Administrative Offences, the word “people” should be excluded, since, in 
all normative regulations defining the rules of quarantine, the term “quarantine” is used, and not “quarantine 
of people”; 5) in the disposition of Art. 44-3 of the Code of Ukraine on Administrative Offences, the concepts 
of “sanitary-hygienic rules and norms” and “sanitary-anti-epidemic rules and norms” should be replaced with 
sanitary norms due to the fact that sanitary-hygienic and sanitary-anti-epidemic rules and norms are not 
clearly differentiated, they are a type of social norms; 6) administrative offences provided for in Art. 44-3 of the 
Code of Ukraine on Administrative Offences belong to offences with formal composition, so harm from such 
violations is not a mandatory feature 7) subjects of administrative offences provided for in Art. 44-3 of the Code 
of Ukraine on Administrative Offences may be both general subjects and officials
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Introduction
Threats and risks associated with COVID-19 have 
led to the need to take measures aimed at protect-
ing citizens from the spread of this disease. One of 
these measures was the development and submis-
sion to the Verkhovna Rada of Ukraine of a draft 
law on amendments to certain legislative acts of 
Ukraine aimed at preventing the occurrence and 
spread of coronavirus disease (COVID-19), which 
provided for the addition of the Code of Ukraine on 
Administrative Offences (hereinafter referred to as 
the Administrative Code) by Art. 44-3 “Violation of 
the rules on quarantine of the people” [1]. Adminis-
trative liability was established for violation of the 
quarantine rules, sanitary-hygienic, sanitary-an-
ti-epidemic rules and norms provided for by the 
Law of Ukraine “On protection of the population 
from infectious diseases”, other legislative acts, and 
decisions of local self-government bodies on the 
fight against infectious diseases.

In practice, law enforcement agencies have 
faced a number of problematic issues related both 
to the qualification of administrative offences un-
der this article and to bringing those guilty to ad-
ministrative responsibility. This study shares the 
position of researchers who believe that the legal-
ity and effectiveness of the application of this norm 
depend on the quality of the relevant legislative 
provisions and their correct interpretation by law 
enforcement agencies. Сonsidering the above, it is 
necessary to focus on the flaws of the structure of 
this legal prohibition, and problematic issues that 
arise during its implementation in practice [2].

A.A.  Voznyuk, M.Yu.  Gavrilyuk, V.V.  Krykun, 
S.S. Kovalyova, S.M. Kozina, A.V. Pogoriletska, Ya.I. Ro-
govska, M.A. Sambor, S.S. Chernyavskyi, and others.

Given the fact that there is little scientific 
progress on liability for committing an administra-
tive offence under Art.  44-3 of the Administrative 
Code and considering the scale of the pandemic not 
only in Ukraine but worldwide, it is appropriate to 
investigate this issue.

The purpose of the study is to identify prob-
lematic issues of qualification of violations of the 
quarantine rules, composition flaws of Art.  44-3 
of the Administrative Code, and determine ways to 
eliminate them.

Results and Discussion
The spread of COVID-19 in the world forces national 
and local government agencies to introduce social re-
strictive measures to stop the spread of this virus [3]. 
Such measures include the introduction of quaran-
tine of people, and the establishment of sanitary-hy-
gienic, sanitary-anti-epidemic rules and regulations.

Quarantine and isolation can be extremely ef-
fective in protecting or restoring public health. Those 

are two measures that can be used to prevent or min-
imise the impact of infectious disease outbreaks [4]. 
The use of quarantine is most useful when there is 
substantial asymptomatic transmission [5].

Liability for violation of the quarantine rules, 
sanitary-hygienic, sanitary-anti-epidemic rules and 
norms is established in Art. 44-3 of the Administra-
tive Code of Ukraine.

Effective application of this provision as a mea-
sure of administrative coercion requires the correct 
definition of the elements of the composition of this 
offence  – the object, objective side, subject, subjec-
tive side. Therewith, a correct understanding of the 
signs of violation of the quarantine rules is a neces-
sary condition for observing the principle of legality 
in the proceedings on an administrative offence.

The direct object of an administrative of-
fence. It is necessary to determine the object of the 
crime to identify what damage or threat of its occur-
rence is caused by its occurance.

V.V. Krykun defines the direct object of an ad-
ministrative offence under Art.  44-3 of the Admin-
istrative Code as social relations for protecting the 
population from infectious diseases and ensuring its 
sanitary and epidemic well-being [6]. This study does 
not share the position of the researcher. According 
to the disposition of the article under study, liability 
is established for violation of the quarantine rules, 
sanitary-hygienic, sanitary-anti-epidemic rules and 
norms provided, first of all, by the Law of Ukraine 
“On protection of the population from infectious 
diseases”. This law defines the legal, organisational, 
and financial basis for the activities of executive au-
thorities, local self-government bodies, enterprises, 
institutions, and organisations aimed at prevent-
ing the occurrence and spread of human infectious 
diseases, localisation, and elimination of their out-
breaks and epidemics, establishes the rights, duties, 
and responsibilities of legal entities and individuals 
in the field of protecting the population from infec-
tious diseases  [7]. Analysis of the provisions of the 
disposition of Art.  44-3 of the Administrative Code 
and the Law of Ukraine “On protection of the popula-
tion from infectious diseases” gives grounds to assert 
that this administrative offence encroaches on public 
relations in the field of public health protection from 
infectious diseases. The inclusion in the composition 
of the object of ensuring its sanitary and epidemic 
well-being, which is defined as the state of health 
of the population and the human environment, in 
which the incidence rates are at an established level 
for this territory, living conditions are favourable for 
the population, and the parameters of environmen-
tal factors are within the limits defined by sanitary 
standards [8], seems excessive.

The position of M.A.Sambor, who is convinced 
that the direct object of the offence under Art. 44-3 
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of the Administrative Code is precisely public rela-
tions for the protection of the population from in-
fectious diseases, preventing the occurrence and 
spread of such human infectious diseases, localis-
ing and eliminating their outbreaks and epidemics, 
which are associated with violations of the quaran-
tine rules, sanitary-hygienic, sanitary-anti-epidem-
ic rules and norms is more balanced [9]. However, 
this definition is not without certain drawbacks. Ev-
idently, the protection of the population from infec-
tious diseases provides for measures to prevent the 
occurrence and spread of such infectious human 
diseases, localisation, and elimination of their out-
breaks and epidemics, and therefore it is impracti-
cal to single out such measures.

Considering the above, the direct object of this 
administrative offence should be recognised as pub-
lic relations in the field of protecting the health of the 
population from infectious diseases.

The objective side of an administrative 
offence. On the objective side, the offence under 
Art. 44-3 of the Administrative Code has three forms:

‒ violation of the quarantine rules;
‒ violation of sanitary-hygienic, sanitary-anti-ep-

idemic rules and norms provided for by the Law of 
Ukraine “On protection of the population from infec-
tious diseases”, other legislative acts;

‒ violation of decisions of local self-government 
bodies on the fight against infectious diseases.

Analysis of the content of these forms of the 
objective side of this administrative offence shows 
that the main scientific and expert department right-
ly focuses on the fact that the title of the article is 
narrower than its content and does not cover such 
forms of the objective side of the offence as violation 
of sanitary-hygienic, sanitary-anti-epidemic rules 
and norms provided for by the Law of Ukraine “On 
the protection of the population from infectious dis-
eases”, other legislative acts, and decisions of local 
self-government bodies on the fight against infec-
tious diseases [10].

The disposition of Art. 44-3 of the Administra-
tive Code is blanket since it does not contain rules of 
conduct for which a person can be held accountable. 
It only summarises violations, but to specify them, it 
is necessary to refer to the regulations defining the 
rules of quarantine, the Law of Ukraine “On protect-
ing the population from infectious diseases”, other 
legislative acts, and decisions of local self-govern-
ment bodies on the fight against infectious diseases.

It is necessary to consider the provisions of 
regulatory regulations to find out the content of vi-
olations for which liability is established in Art. 44-3 
of the Administrative Code:

‒ what are the rules for quarantining people;
‒ Law of Ukraine “On protection of the population 

from infectious diseases”;

‒ other legislative acts that establish sanitary-hy-
gienic, sanitary-anti-epidemic rules and regulations;

‒ decisions of local self-government bodies on the 
fight against infectious diseases.

Violation of the quarantine rules. Quaran-
tine  – administrative and medical-sanitary mea-
sures used to prevent the spread of particularly 
dangerous infectious diseases. According to Art. 29 
of the Law of Ukraine “On protection of the popula-
tion from infectious diseases”, quarantine is estab-
lished and cancelled by the Cabinet of Ministers of 
Ukraine. The decision to establish a quarantine, and 
to cancel it, is immediately brought to the attention 
of the population of the relevant territory through 
the mass media. In the decision to establish quar-
antine, they indicate the circumstances that led to 
this determine the boundaries of the quarantined 
territory, approve the necessary preventive, an-
ti-epidemic, and other measures, their performers 
and dates, establish temporary restrictions on the 
rights of individuals and legal entities, additional 
duties assigned to them, the grounds and proce-
dure for mandatory self-isolation, the person's stay 
in the observation, hospitalisation in temporary 
health care institutions (specialised hospitals). 
Quarantine is established for the period necessary 
to eliminate an epidemic or outbreak of a particu-
larly dangerous infectious disease. During this pe-
riod, the working hours of enterprises, institutions, 
and organisations can be adjusted, and other neces-
sary changes regarding the conditions of their pro-
duction and other activities can be made [7].

During the period of spread of acute respirato-
ry disease COVID-19 caused by the SARS-CoV-2 coro-
navirus, the Cabinet of Ministers of Ukraine adopted 
several resolutions concerning quarantine:

‒  “On preventing the spread of the COVID-19 
coronavirus on the territory of Ukraine” dated March 
11, 2020, No. 211;

‒  “On establishing quarantine to prevent the 
spread of acute respiratory disease COVID-19 
caused by SARS-CoV-2 coronavirus on the territory 
of Ukraine, and stages of easing anti-epidemic mea-
sures” dated May 20, 2020, No. 392;

‒ “On the establishment of quarantine and intro-
duction of enhanced anti-epidemic measures in the 
territory with a substantial spread of acute respi-
ratory disease COVID-19 caused by the SARS-CoV-2 
coronavirus” dated July 22, 2020, No. 641 [11].

Analysis of the provisions of the resolution of 
the Cabinet of Ministers of Ukraine of July 22, 2020, 
No.  641 certifies that violations of the quarantine 
rules from August 1 to December 31, 2020, which 
relate to the entire territory of Ukraine, include, 
for example: a) stay in public buildings and struc-
tures, public transport without wearing personal 
protective equipment, in particular respirators or 
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protective masks covering the nose and mouth, also 
self-made; b)  stay on the streets without identity 
documents confirming citizenship or its special sta-
tus, without a certificate of registration of a home-
less person, a certificate of applying for protection 
in Ukraine; c) unauthorised leaving of the place of 
self-isolation, observation, etc. [11].

Therewith, this resolution of the Cabinet of 
Ministers of Ukraine also provides for the establish-
ment of certain rules depending on the level of epi-
demic danger: “green”, “yellow”, “orange”, and “red”. 
For example, on the territory of a region (adminis-
trative-territorial unit) where the “green” level of 
epidemic danger is set, it is prohibited:

‒ holding mass (cultural, sports, social, religious, 
advertising) events involving over 50 people (in the 
case of events with a number of participants below 
50, the organiser ensures that the participants main-
tain a physical distance of at least 1.5 m), and the 
activities of cinemas, cultural institutions, and oth-
er subjects of activity in the field of culture with the 
fullness of cinema halls or halls of over 50 per cent 
of the seats in each individual cinema hall or hall;

‒  implementation of regular and irregular 
transportation of passengers by road, in partic-
ular transportation of passengers on city bus 
routes in the mode of the fixed-route taxi, in elec-
tric (tram, trolleybus), railway transport, in ur-
ban, suburban, intercity, intra-regional, and in-
ter-regional communication, in an amount greater 
than the number of seats provided for by the 
technical characteristics of the vehicle, defined 
in the registration documents for this vehicle.

The carrier is responsible for providing driv-
ers with personal protective equipment, in partic-
ular respirators or protective masks, and controls 
the use of personal protective equipment, in partic-
ular, respirators or protective masks by passengers 
during transportation, including seld-made;

‒  conducting discos, operating entertainment 
venues (nightclubs), catering establishments with 
leisure activities (restaurants, cafes, bars, eateries, 
canteens, cafeterias, buffets, etc.);

‒  visiting pre-school, general secondary, extra-
curricular and specialised art education institutions 
when over 50% of applicants and staff of the educa-
tional institution are in self-isolation due to contact 
with a patient with a confirmed case of COVID-19;

‒ work after 22 and before 7 hours of business en-
tities providing public catering services without or-
ganising leisure activities (restaurants, cafes, bars, 
eateries, canteens, cafeterias, buffets, etc.), except 
for activities providing public catering services with 
targeted delivery of orders and takeaway orders.

Therewith, in the territory of the region (ad-
ministrative-territorial unit) where the “yellow” 
level of epidemic danger is established, in addition 

to the anti-epidemic restrictions established for the 
“green” level of epidemic danger, it is prohibited:

‒ visits by unauthorised persons to institutions 
of social protection where elderly citizens, war and 
labour veterans, persons with disabilities, persons 
with persistent intellectual or mental disabilities 
temporarily or permanently reside/stay, institu-
tions that provide social services to families/per-
sons in difficult life circumstances, except for insti-
tutions that provide social services in an emergency;

‒ activities of hostel hotels;
‒ holding mass (cultural, sports, social, religious, 

advertising) events involving over 30 people (in the 
case of events with a number of participants below 
30, the organiser ensures that a physical distance of at 
least 1.5 m is maintained between participants) [11].

This dynamic change in quarantine rules neg-
atively affects law enforcement. Under these circum-
stances, even law enforcement agencies authorised 
to draw up reports for committing an administrative 
offence under Art. 44-3 of the Administrative Code, 
are unable to remember all the rules of quarantine in 
a certain territory, not to mention ordinary citizens.

These acts are not clearly defined, they can be 
supplemented or reduced, since they are adopted 
by state and local government bodies [9]. Therefore, 
the position of researchers that it is necessary to dif-
ferentiate responsibility for offences provided for in 
this article is correct [12].

The main scientific and expert department 
rightly emphasises that the concept of “quarantine of 
people” it is legally incorrect. Ultimately, the current 
legislation of Ukraine (primarily in the field of pro-
tecting the population from infectious diseases) does 
not use this term. Therewith, the draft does not pro-
vide for any changes to the Law of Ukraine “On pro-
tection of the population from infectious diseases”. 
The law deals with the concept of “quarantine”, which 
is interpreted as administrative and medical-sani-
tary measures used to prevent the spread of partic-
ularly dangerous infectious diseases (paragraph 17 
of Art. 1 of the Law) [10]. Considering the above, ap-
propriate changes should be made to the name and 
disposition of Art.  44-3 of the Administrative Code 
and the word “people” should be deleted from them.

Violation of sanitary-hygienic standards, 
sanitary-anti-epidemic rules and norms provid-
ed for by the Law of Ukraine “On protection of the 
population from infectious diseases” and other 
legislative acts. State sanitary, sanitary-hygienic, 
sanitary-anti-epidemic, sanitary-epidemiological, an-
ti-epidemic, hygienic-anti-epidemic rules and norms, 
state sanitary-epidemiological standards, sanitary 
regulations (hereinafter – sanitary standards) – man-
datory normative regulations of the central executive 
authority, ensuring the development of national policy 
in the field of healthcare, establishing medical safety 
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requirements for the environment and its individual 
factors, non-compliance with which poses a threat to 
the health and life of a person and future generations, 
and also, the threat of the occurrence and spread of 
infectious diseases and mass non-communicable dis-
eases (poisoning) among the population (Art. 1 of the 
Law of Ukraine “On ensuring the sanitary and epi-
demic well-being of the population”) [8].

Sanitary-anti-epidemic rules and norms – le-
gal regulations (orders, instructions, rules, regula-
tions, etc.) of the central executive authority that 
ensures the development of national policy in the 
field of healthcare, the requirements of which are 
aimed at preventing the occurrence and spread of 
infectious diseases (Art.  1 of the Law of Ukraine 
“On the protection of the population from infectious 
diseases”) [7].

The analysis of these types of sanitary stan-
dards shows that sanitary-hygienic and sanitary-an-
ti-epidemic rules and norms are not clearly differen-
tiated. Considering the above, in the disposition of 
Art. 44-3 of the Administrative Code, it is advisable 
to replace the concepts of “sanitary-hygienic rules 
and norms” and “sanitary-anti-epidemic rules and 
norms” with sanitary standards. The disposition of 
Art. 44-3 of the Administrative Code states that san-
itary standards are enshrined in the Law of Ukraine 
“On the protection of the population from infectious 
diseases”. For example, in accordance with Art. 20 
of this law, persons who suffer from infectious dis-
eases or are bacterial carriers are required to:

‒ take measures recommended by health profes-
sionals to prevent the spread of infectious diseases;

‒  comply with the requirements and recom-
mendations of medical professionals regarding the 
procedure and conditions of treatment, observe the 
working hours of healthcare institutions and scien-
tific institutions where they are treated;

‒ pass the necessary medical examinations with-
in the established time frame [7].

In this case, the term “other legislative acts” 
should be interpreted in an expanded way and refer 
not only laws to such acts, but also other norma-
tive regulations, in particular one of the Verkhovna 
Rada of Ukraine, the President of Ukraine, and the 
Cabinet of Ministers of Ukraine.

Therewith, the definitions of sanitary-hygien-
ic, sanitary-anti-epidemic rules and norms indicate 
that these norms and rules are established by legal 
regulations (orders, instructions, rules, regulations, 
etc.) by the central executive authority, which en-
sures the development of national policy in the field 
of healthcare. Currently, such a body is the Ministry 
of Health of Ukraine

Regarding this, V.V.  Krykun  [6] rightly notes 
that the scope of such rules and regulations is too 
broad and may relate to sanitary requirements for 

various fields of public activity. For example, the or-
der of the Ministry of Health of Ukraine “On approv-
al of state sanitary norms and rules sanitary-anti- 
epidemic requirements for healthcare institu-
tions providing primary medical (medical-sani-
tary) care” dated April 2, 2013, No. 259 establishes 
state sanitary norms and rules for the placement, 
arrangement, equipment, operation of healthcare 
institutions providing primary medical (medi-
cal-sanitary) care. Order of the Ministry of Health of 
Ukraine “On approval of State sanitary norms and 
rules hygienic requirements for printed products 
for children” dated January 18, 2007, No. 13 defines 
requirements in the field of printing. Another order 
of the Ministry of Health of Ukraine “On approval of 
State sanitary norms and rules” On the safety and 
protection of employees from the harmful effects of 
asbestos and asbestos-containing materials” dated 
October 1, 2012, No. 762 defines sanitary require-
ments in the field of labour protection [6].

S.S.  Kovaleva  [13] correctly states that the 
multiplicity and dispersion of these norms in nu-
merous normative regulations with the simultane-
ous need for special knowledge when interpreting 
their content led to difficulties in implementing the 
legal structure of Art.  44-3 of the Administrative 
Code in practice.

The approach of the legislator to the defini-
tion of a socially dangerous act under Art. 44-3 of 
the Administrative Code of administrative offences, 
in blanket form, according to V.V. Krykun [6], neg-
atively affects the differentiation of competence of 
those bodies that, according to the law, have the 
right to draw up reports on administrative offenc-
es under this article of the Administrative Code.

Violation of decisions of local self-govern-
ment bodies on the fight against infectious dis-
eases. Local self-government is conducted by ter-
ritorial communities of villages, towns, cities both 
directly and through village, town, city councils and 
their executive bodies, and through district and re-
gional councils that represent the common inter-
ests of territorial communities of villages, towns, 
cities (part 2 of Art. 2 of the Law of Ukraine “On lo-
cal self-government in Ukraine”) [14].

The Law of Ukraine “On local self-government 
in Ukraine” gives local self-government bodies cer-
tain powers to combat infectious diseases. For ex-
ample, according to paragraph 2 of part 3 of Art. 43 
of the Law of Ukraine “On local self-government in 
Ukraine”, only at plenary sessions of regional coun-
cils such issues as making decisions on combating 
natural disasters, epidemics, epizootics are decided 
within the limits defined by laws, which provide for 
administrative liability for their violation  [14]. In 
accordance with subparagraph  2 of paragraph  “b” 
of part 1 of Art. 38 of this law, the executive bodies 
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of village, town, city councils have the function of 
taking necessary measures in case of emergencies 
based on the law to ensure state and public or-
der, the activities of enterprises, institutions, and  
organisations saving people's lives, protecting their 
health, and preserving material values [14].

Such powers are also enshrined in Art.  5 of 
the Administrative Code. According to part 1 of this 
article, village, town, city, regional councils have 
the right to make, within the limits defined by laws, 
decisions on the fight against natural disasters and 
epidemics, which provide for administrative lia-
bility for their violation, and decisions on the fight 
against epizootics, for the violation of which re-
sponsibility is established in Art. 107 of the Admin-
istrative Code. Part 2 of Art. 5 of the Administrative 
Code stipulates that village, town, and city councils 
establish rules in accordance with the legislation, 
for violation of which administrative liability is pro-
vided for in Art. 152, 159, and 182 of the Adminis-
trative Code.

M.A. Sambor [9] focuses on the need to main-
tain the consistency of administrative and tort legis-
lation. Evidence of this is the failure to amend Art. 5 
of the Administrative Code, and the consequence is 
the impossibility of applying administrative liabil-
ity under Art. 44-3 of the Administrative Code, for 
violating restrictions established by local self-gov-
ernment bodies, since the norm of part 1 of Art. 5 of 
the Administrative Code imperatively defines that 
administrative liability for such restrictions can oc-
cur exclusively under Art. 107 of the Administrative 
Code. In turn, the norm of Art. 443 of the Adminis-
trative Code contains an indication that these rules 
can be established by local self-government bodies.

It is important to understand the content of 
the composition of an administrative offence un-
der Art. 44-3 of the Administrative Code to comply 
with the fundamental principles of law and legisla-
tion, such as: respect for human and civil rights and 
freedoms, the rule of law, legality in the activities of 
state bodies, local self-government bodies, and their 
officials. This can be achieved if, firstly, the unifica-
tion of the norms of the general and special parts of 
the Administrative Code, in particular, the introduc-
tion of amendments to Art. 5 of the Administrative 
Code, namely in part 1 of Art. 5 of the Administra-
tive Code, which should be set out in the following 
wording: “Village, town, city, regional councils have 
the right to make decisions on the fight against nat-
ural disasters and epidemics, which provide for ad-
ministrative responsibility for their violation, and 
decisions on the fight against epidemics, epizoot-
ics, for the violation of which responsibility is es-
tablished by Art. 44-3 and 107 of this Code”, and in 
part 2 of Art. 5 of the Administrative Code, after the 
word “articles”, add “443”, and then by the text [9].

Art. 44-3 of the Administrative Code, in fact, 
establishes liability for several offences. All of them 
relate to administrative offences with a formal com-
position, so the harm from such violations is not a 
mandatory feature of these administrative offences. 
Such violations can only create conditions for its oc-
currence. Based on the absence of mandatory con-
sequences, an administrative offence differs from 
a criminal offence under Art.  325 of the Criminal 
Code, which is characterised by consequences in the 
form of causing or creating a threat of deliberately 
causing epidemic and other infectious diseases, and 
mass non-communicable diseases (poisoning) [9].

Representatives of the Central Scientific Ex-
perts Office do not approve the draft proposal to 
establish administrative responsibility for violat-
ing the quarantine rules, sanitary-hygienic, sani-
tary-anti-epidemic rules and norms provided for 
by “other legislative acts, and decisions of local 
self-government bodies on the fight against infec-
tious diseases”. This position is due to the fact that 
the objective signs of a certain administrative of-
fence should be clearly stated in the article (part of 
the article) of the Special part of the Administrative 
Code and understandable for law enforcement enti-
ties. Uncertainty is unacceptable for the legislation 
on administrative offences [10].

Concluding on the problems of the objective 
side of an administrative offence under Art.  44-3 
of the Administrative Code, the imperfection of the 
law will negatively affect the regulation of public 
relations, leading to the dissatisfaction of the popu-
lation not only with the means of regulating public 
relations with the norms of the law but also with 
the subjects of lawmaking and law enforcement [9].

The clarity of the regulation that establishes 
administrative liability under Art.  44-3 of the Ad-
ministrative Code of Administrative offences, as 
M.A. Sambor [9] states, will be provided when the 
administrative responsibility of individuals and of-
ficials, legal entities and individual entrepreneurs is 
distinguished. Therefore, Art. 44-3 of the Adminis-
trative Code should form two parts: part 1 will for-
mulate an objective side, the subject of which is an 
individual, and part 2 – a legal entity or an individu-
al entrepreneur will be determined as the subject of 
the act, enabling the establishment of sanctions in a 
differentiated way.

The subject of an administrative offence. Anal-
ysis of the forms of the objective side of an adminis-
trative offence under Art. 44-3 of the Administrative 
Code allow forming a certain idea of the subject of 
this offence. Such subjects should include not only 
general subjects of persons who have reached the 
age of 16 at the time of committing the offence but 
also officials who, according to Art. 14 of the Admin-
istrative Code, are subject to administrative liability 
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for administrative offences related to non-compli-
ance with the established rules in the field of pro-
tection of management order, state, and public or-
der, nature, public health and other rules, ensuring 
the implementation of which belongs to their official 
duties. This position is also confirmed by the analysis 
of the sanction for the corresponding offence, which 
provides for a differentiated fine for citizens and of-
ficials. In addition, M.A.  Sambor  [9] claims that the 
subject of administrative responsibility for commit-
ting administrative offences, responsibility for which 
is provided for in Art.  44-3 of the Administrative 
Code, is a general and special entity – a business enti-
ty; officials endowed with appropriate organisation-
al, administrative, and managerial powers. There-
with, Yu.  Burchenko  [15] believes that the subjects 
that are held accountable for non-compliance with 
the quarantine conditions can be individuals and le-
gal entities, in particular individuals-entrepreneurs.

The subjective side of an administrative of-
fence. On the subjective side, an offence is character-
ised by guilt in the form of intent or negligence. This 
position is also shared by other researchers [9].

The scientific originality of the study lies in 
the fact that it defines the object, objective side, sub-
ject, and subjective side of an administrative offence 
under Art. 44-3 of the Administrative Code, which is 
a necessary condition for the effective application 
of this regulation as a measure of administrative co-
ercion. Individual flaws in the construction of the 
composition of this offence were identified, primar-
ily related to its objective side, and separate ways to 
eliminate them were proposed.

Conclusions
Summarising the results of the study, a number of 
conclusions should be formulated.

1. The direct object of an administrative offence 
under Art. 44-3 of the Administrative Code should 
be recognised as public relations in the field of pub-
lic health protection from infectious diseases.

2. From the objective side, this offence has three 
forms: 1) violation of the quarantine rules; 2) vio-
lation of sanitary-hygienic, sanitary-anti-epidemic 
rules and norms provided for by the Law of Ukraine 
“On the protection of the population from infectious 
diseases”, other legislative acts; 3) violation of de-
cisions of local self-government bodies on the fight 
against infectious diseases.

3. Given such a variety of forms of the objective 
side, the name of Art.  44-3 of the Administrative 
Code needs to be clarified, since it concerns only 
one act  – violation of the quarantine rules, and 
therefore does not cover others: a) violation of san-
itary-hygienic, sanitary-anti-epidemic rules and 
norms provided for by the Law of Ukraine “On the 
protection of the population from infectious diseas-
es”, other legislative acts; b)  violation of decisions 
of local self-government bodies on the fight against 
infectious diseases.

3.  The word “people” should be excluded from 
the name and disposition of Art. 44-3 of the Admin-
istrative Code, since all legal regulations defining 
quarantine rules use the term “quarantine”, and not 
“quarantine of people”.

4.  In the disposition of Art. 44-3 of the Admin-
istrative Code, the concepts of “sanitary-hygienic 
rules and norms” and “sanitary-anti-epidemic rules 
and norms” should be replaced with sanitary stan-
dards due to the fact that sanitary-hygienic and san-
itary-anti-epidemic rules and norms are not clearly 
differentiated and are a type of social norms.

5.  Administrative offences provided for in 
Art.  44-3 of the Administrative Code of administra-
tive offences relate to offences with a formal com-
position, so damage from such violations is not a 
mandatory feature.

6.  Subjects of administrative offences provided 
for in Art.  44-3 of the Administrative Code can be 
both general subjects and officials.

7. On the subjective side, the offence is charac-
terised by guilt in the form of intent or negligence.
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Порушення правил щодо карантину людей: 
аналіз складу правопорушення

Олексій Миколайович Волуйко, Оксана Миколаївна Волуйко
Національна академія Національної гвардії України
61000, майдан Захисників України, 3, м. Харків, Україна

Анотація
Метою статті є виявлення проблемних питань кваліфікації порушення правил щодо карантину людей, 
недоліків конструювання ст.  44-3 Кодексу України про адміністративні правопорушення, визначення 
шляхів їх усунення. У статті використано комплекс наукових методів, а саме: термінологічний, системно-
структурний, формально-логічний, порівняльно-правовий. Теоретичне підґрунтя дослідження 
становлять праці українських та іноземних учених, положення Кодексу України про адміністративні 
правопорушення, а також практика їх застосування. Наукова новизна статті полягає в тому, що в ній 
визначено об’єкт, об’єктивну сторону, суб’єкт, суб’єктивну сторону адміністративного правопорушення, 
передбаченого ст. 44-3 Кодексу України про адміністративні правопорушення, що є необхідною умовою 
ефективного застосування цієї норми як заходу адміністративного примусу. Виявлено окремі вади 
в конструкції складу цього правопорушення, пов’язані насамперед з його об’єктивною стороною, а 
також запропоновано шляхи їх усунення. За результатами здійсненого дослідження сформульовано 
такі висновки: 1)  безпосереднім об’єктом адміністративного правопорушення, передбаченого ст.  44-3 
Кодексу України про адміністративні правопорушення, слід визнавати суспільні відносини у сфері 
охорони здоров’я населення від інфекційних хвороб; 2) з об’єктивної сторони це правопорушення має 
такі форми: а) порушення правил щодо карантину людей; б) порушення санітарно-гігієнічних, санітарно-
протиепідемічних правил і норм, передбачених Законом України «Про захист населення від інфекційних 
хвороб», іншими актами законодавства; в)  порушення рішень органів місцевого самоврядування з 
питань боротьби з інфекційними хворобами; 3) з огляду на таке розмаїття форм об’єктивної сторони, 
потребує уточнення назва ст. 44-3 Кодексу України про адміністративні правопорушення, оскільки вона 
стосується лише одного діяння – порушення правил щодо карантину людей, а тому не охоплює інші; 
4) з назви та диспозиції ст. 44-3 Кодексу України про адміністративні правопорушення слід виключити 
слово «людей», оскільки в усіх нормативно-правових актах, що визначають правила карантину, ужито 
термін «карантин», а не «карантин людей»; 5) у диспозиції ст. 44-3 Кодексу України про адміністративні 
правопорушення поняття «санітарно-гігієнічні правила та норми» і «санітарно-протиепідемічні 
правила і норми» доцільно замінити на санітарні норми з огляду на те, що санітарно-гігієнічні та 
санітарно-протиепідемічні правила й норми чітко не розмежовано, вони є різновидом соціальних норм; 
6) адміністративні проступки, передбачені ст. 44-3 Кодексу України про адміністративні правопорушення, 
належать до правопорушень із формальним складом, тому шкода від таких порушень не є обов’язковою 
ознакою їхніх складів; 7) суб’єктами адміністративних правопорушень, передбачених ст. 44-3 Кодексу 
України про адміністративні правопорушення, можуть бути як загальні суб’єкти, так і посадові особи; 
8) із суб’єктивної сторони правопорушення характеризується виною у формі умислу чи необережності

Ключові слова:
адміністративна відповідальність; карантин; коронавірус; адміністративне правопорушення; інфекційні 
хвороби; карантин людей
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Abstract
The purpose of the study is a criminal-legal analysis and characterisation of an official as a subject of 
misuse of budget funds, implementation of budget expenditures or provision of loans from the budget 
without established budget assignments or with their excess. The study used a set of scientific methods: 
terminological, system-structural, formal-logical, and comparative-legal. The list of persons who can 
be subjects of misuse of budget funds, implementation of budget expenditures or provision of loans 
from the budget without established budget assignments or with their excess is considered; officials 
of economic entities – legal entities of the non-budget field that receive subsidies or subventions as 
budget funds are allocated; officials of legal entities of the non-budget field, who are delegated the 
right to dispose of budget funds in accordance with the current legislation. The list of persons who 
may be accomplices in the misuse of budget funds is given – among employees of a budget institution, 
controlling, and financial bodies: State Audit Service of Ukraine, the State Treasury Service, and the State 
Treasury of Ukraine. The feature of committing misuse of budget funds by an official, conducting budget 
expenditures or providing loans from the budget without established budget assignments or exceeding 
them is determined, which consists in the adjacent commission of offences against property and official 
crimes. Classified officials who commit misuse of budget funds, implementation of budget expenditures 
or provision of loans from the budget without established budget assignments or with their excess: 
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Introduction
In the 21st century, an unprecedented rise in the lev-
el of the economy and its globalisation is observed, 
especially considering the processes of trade and 
migration [1]. Under these conditions, the financial 
component of the economic system has consider-
able weight. Finance is the main driving force of the 
economy. Financial innovations and financial and 
digital technologies transform the way of life, work, 
demand, and production of goods and services [2].

Substantial transformations of the Ukrainian 
state, due to drastic changes in approaches to both 
external and internal financial and political doctrine, 
are designed not only to bring innovations to the 
development of the state but also to solve a number 
of problematic issues, which, accordingly, will allow 
Ukraine to enter the pan-European and international 
community, increase its investment attractiveness.

A factor influencing the country's business cli-
mate is the state investment policy, which is imple-
mented, in particular, through budget investments 
aimed at stimulating economic growth in the long 
term. Their main goal is to ensure the development 
of the real sector of the economy and social field. 
Budget investments can also be used as a tool to ac-
celerate growth during an economic downturn [3].

Despite certain positive findings in the public 
field and the implementation of social reforms, the 
development vector should be aimed at the economy, 
which will ensure the filling of budgets at all levels [4].

Admittedly, the key aspect in the implementa-
tion of innovations is the issue of legitimacy and legal 
protection, and the financing of measures that will 
contribute to the development of society. The expe-
rience of development of most European countries 
testifies to two main prerequisites for ensuring the 
financial legitimacy of transformations: the search 
for the latest sources of obtaining financial resourc-
es, and the fight against corruption turnover of funds, 
especially in the use of budget funds [5].

Thus, in 2019, 23 misuses of budget funds, 
implementation of budget expenditures or provision 
of loans from the budget without established bud-
get assignments or with their excess were recorded 
(Art. 210 of the Criminal Code of Ukraine), 4 crim-
inal proceedings were closed, while no person was 
served with a notice of suspicion. However, as of May 
2020, 4 crimes under Art. 210 of the Criminal Code 
of Ukraine were registered, only one person was 
served with a notice of suspicion [6].

This indicates problems in law enforcement 
practice regarding the disclosure of misuse of budget 
funds, which is mainly associated with the identifi-
cation of the persons who committed them, and the 
establishment of an evidence base for their guilt.

Researchers and practitioners note that the 
purpose of mercenary crimes in the field of economy 

is increasingly to withdraw funds from the budget in 
legal forms of economic activity or powers to control 
this activity using the official position of officials. Mis-
use of budget funds is a criminal activity that has cer-
tain characteristics. First of all, these are acts related 
to the commission of other crimes, such as abuse of 
official position, obtaining illegal benefits, evasion of 
taxes, fees, and other mandatory payments.

The purpose of the study is criminal-legal anal-
ysis and characterisation of an official as a subject of 
misuse of budget funds, implementation of budget 
expenditures, or provision of loans from the bud-
get without established budget assignments or with 
their excess; classification of subjects of crime under 
Art. 210 of the Criminal Code of Ukraine.

Results and Discussion
The most common type of violation of budget legisla-
tion is the misuse of budget funds as one of the com-
ponents of economic crime. The state attaches great 
importance to the protection of economic interests 
and the protection of budgetary legal relations, as 
evidenced by the variety of types of legal liability 
provided for their violation [7].

The wording of the articles of the current 
Criminal Code of 2001, concerning the violation of 
the legislation on the budget system and the publi-
cation of normative legal or administrative acts that 
change budget revenues and expenditures contrary 
to the procedure established by law, with minor 
changes reproduced the dispositions of Art. 80-3 and 
80-4 of the Criminal Code of Ukraine of 1960, which 
were supplemented in accordance with the Law of 
Ukraine of October 7, 1997, “On amendments to the 
Criminal and Criminal Procedure Codes of Ukraine to 
strengthen the fight against violations of budget leg-
islation”. Chapter 1 of the Special part of the Criminal 
Code of 1960 “Crimes against the state” contained 
Art.  80-3 and 80-4. A substantial innovation of the 
Criminal Code of 2001 in this aspect is the increase 
of large and especially large sizes as a characteristic 
of the subject of criminal violation of the legislation 
on the budget system from one hundred and a thou-
sand non-taxable minimum incomes of citizens to, 
respectively, one thousand and three thousand such 
minimums, which means partial decriminalisation of 
the analysed encroachment.

The peculiarity of this crime is that the major-
ity of persons who are brought to criminal responsi-
bility for its commission are heads of bodies and di-
visions of relevant state institutions and enterprises 
that have the right to sign financial documents [8].

The subject of a crime under Art.  210 of the 
Criminal Code of Ukraine is special: it can only be 
recognised as an official who has the right to dis-
pose of budget funds 5]. Such a subject can be any 
official who has the right to dispose of budget funds, 
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in particular, the relevant officials of enterprises, in-
stitutions and organisations that are financed from 
the budget and who, according to the current bud-
get legislation, are managers or recipients of budget 
funds. Budgetary institutions represented by their 
managers are trustees of budget funds, authorised to 
receive budget allocations, take budget obligations, 
and conduct expenditures from the budget.

The subjects of the crime under Art.  210 of 
the Criminal Code of Ukraine may also be officials of 
economic entities – legal entities of the non-budget-
ary field if the subsidies or subventions received by 
them as budget funds are not spent by them in ac-
cordance with their intended purpose. If there are 
also signs of fraud with financial resources in the 
actions of such persons, the committed crime must 
be qualified according to the totality of crimes – on 
the relevant parts of Art.  210 and Art.  222 of the 
Criminal Code of Ukraine. The commission of acts 
provided for by the disposition of part 1 of Art. 210 
of the Criminal Code of Ukraine by officials who 
are not managers or recipients of budget funds is 
qualified as the abuse of power or official author-
ity, since they perform actions that fall within the 
competence of a higher official or an official of an-
other department (while these actions, according to 
subparagraph “a” of section 2 of paragraph 4 of the 
resolution of the Plenum of the Supreme Court of 
Ukraine of December 27, 1995б No. 12 “On judicial 
practice in cases of abuse of power or official au-
thority”, should be qualified in this way).

The legislation of Ukraine on criminal liabili-
ty contains the definition of an official in a note to 
Art. 364 of the Criminal Code of Ukraine, according 
to which officials are persons who permanently, 
temporarily, or under special authority perform the 
functions of representatives of government or local 
self-government, and hold permanent or temporary 
positions in state authorities, local self-government 
bodies, state or municipal enterprises, institutions or 
organisations related to the performance of organi-
sational-administrative or economic-administrative 
functions, or perform such functions under special 
powers, which a person is given by an authorised 
state authority, a local self-government body, a cen-
tral public administration body with a special status, 
authorised a body or authorised person of an en-
terprise, institution, organisation, court, or law  [9].

A person is an official not only when they per-
form the relevant functions or duties permanent-
ly, but also when they do so temporarily or under 
special authority, provided that these functions or 
duties are assigned to them in accordance with the 
procedure established by law by a competent body 
or a competent official. The holding of a certain po-
sition or assignment to temporarily perform the rel-
evant duties must be formalised by an appropriate 

decision (order, resolution, etc.). First of all, these 
are officials – heads and chief accountants (heads of 
financial divisions) of budgetary institutions autho-
rised to receive budget allocations, take budget obli-
gations and conduct budget expenditures.

Having analysed the judicial-investigative 
and operational-search practice, L.  Mishchenko & 
M.  Telitsyn  [10] noted that heads of municipal and 
state executive authorities permitted to distribute 
relevant funds were mainly brought to criminal re-
sponsibility for the misuse of budget funds – 47.8% 
of the total number of sentences for 2019; chief 
doctors of healthcare institutions  – 23.7%; heads 
of state institutions  – 13.1%; heads of commercial 
organisations  – 11.8%. Investigating this list, con-
sidering the position of the person involved in the 
structure of a legal entity, it was discovered that 
the misuse of budget funds is mainly conducted by 
managers (84.85%), much less by chief accountants 
(12.12%). Another study conducted by A.M.  Kyslyi 
& Yu.V. Fedorchuk [11] regarding the identity of of-
fenders who commit criminal offences related to em-
bezzlement of budget funds during the procurement 
of medical equipment and medicines demonstrated 
that these are employees of the healthcare sector 
(chief physician, chief accountant, economist, law-
yer, who are often members of the tender committee, 
and officials authorised to take medicines in terms of 
quantity and quality), and employees of contractors 
(heads of these enterprises, persons who sign acts of 
acceptance of inventory values in terms of quantity 
and quality).

The study of the provisions of the legislation of 
Ukraine on criminal liability has shown that criminal 
offences related to the misuse of budget funds are 
committed by officials who are authorised to con-
duct budget expenditures.

This is due to the requirement of part  1 of 
Art.  22 of the Budget Code of Ukraine (hereinafter 
referred to as the BC), which states that for the im-
plementation of programmes and activities at the 
expense of budget funds, budget allocations are pro-
vided to budget managers. Regarding the scope of 
rights granted, there are head managers of budget 
funds and managers of budget funds at lower levels.

Researchers divide officials who commit inap-
propriate use of budget funds according to the fol-
lowing criteria:

‒  chief managers of budget funds, managers of 
budget funds of the lower level, officials of recipients 
of budget funds [12];

‒ heads and chief accountants (heads of financial 
divisions) of budgetary institutions authorised to 
receive budget allocations, take budget obligations 
and implement budget expenditures; officials of re-
cipients of budget funds – business entities, public or 
other organisations that do not have the status of a 
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budget institution, but are authorised by the admin-
istrator of budget funds to implement activities pro-
vided for in the budget programme, and receive bud-
get funds for their implementation – the distribution 
of these persons depending on the purpose of bud-
get funds, the grounds for their receipt, and social 
and role competence (purpose, state programmes, 
etc.) [13];

‒  persons considering their official status and 
powers in relation to budget funds (higher and low-
er levels) [14];

‒ officials who:
‒ directly take part in the establishment, distribu-

tion, and use of budget funds (authorised persons);
‒  encroach on budget funds “from the outside”, 

using certain economic mechanisms (entrepre-
neurs) [15];

‒ several groups of persons according to the cri-
terion of competence to perform operations, direct 
holders of budget funds, and performers of works 
and services [16].

The subjects of a crime under Art. 210 of the 
Criminal Code of Ukraine in the scientific literature are:

‒  officials of local financial bodies, i.e., insti-
tutions that, in accordance with the legislation of 
Ukraine, perform the functions of local budgeting, 
monitoring the expenditure of funds by budget man-
agers, and other functions related to the manage-
ment of local budget funds;

‒  heads of budgetary institutions and organisa-
tions that manage budget funds in accordance with 
approved estimates and allocation plans;

‒  officials of non-budgetary legal entities who, 
according to the current legislation, are delegated 
the right to dispose of budget funds (officials of non-
state enterprises that provide housing and commu-
nal services and transfer budget funds to their ac-
counts in the form of housing subsidies accrued to 
the population);

‒ officials of enterprises, institutions, and organ-
isations without the status of budgetary, but in ac-
cordance with the established procedure through 
the managers of funds receive budgetary funds for 
certain programmes, and financial assistance at the 
expense of budgetary funds in the form of subsidies, 
subsidies, and subventions [17].

Consequently, misuse of budget funds is com-
mitted, first of all, by managers of budget funds 
(head managers of budget funds represented by 
heads of budget institutions). A business entity, 
public or other organisation without the status of a 
budget institution, is authorised by the administra-
tor of budget funds to implement the activities pro-
vided for in the budget programme, receives budget 
funds for their implementation, and is the recipient 
of budget funds (paragraph  38 of part  1 of Art.  2 
of the BC of Ukraine). As a result of applying the 

programme-target method in the budget process, 
budget managers acquire the status of responsible 
performers of budget programmes (Art.  20 of the 
BC of Ukraine). The chief administrator of budget 
funds, in coordination with the central executive 
authority, determines the responsible executor of 
budget programmes that ensures the establishment 
of state budget policy (the local financial authority). 
A public or other organisation without the status of 
a budget institution is authorised by the adminis-
trator of budget funds to implement the activities 
provided for in the budget programme and receives 
budget funds for their implementation (para-
graph 38 of part 1 of Art. 2 of the BC of Ukraine) [12].

Therewith, V.A. Nechitailo  [12] divides all of-
ficials who commit these crimes into the following 
categories: 1) managers of budget funds: chief man-
agers of budget funds and managers of budget funds 
of the lower level; 2) officials of recipients of budget 
funds; 3) persons who commit crimes due to official 
negligence.

This division is of interest for describing crim-
inal offences related to the misuse of budget funds 
committed in complicity. The first group of subjects 
includes officials authorised by the state to use bud-
get funds for their intended purpose (managers of 
budget funds and officials of recipients of budget 
funds). The second group includes persons who do 
not have the authority to use budget funds but are 
considered accomplices in the illegal activities of the 
subjects of the first group. These may be officials of 
the State Treasury Service of Ukraine, local financial 
authorities, or business entities of all forms of own-
ership that produce or supply goods (works, ser-
vices) to meet priority state needs.

Officials who commit misuse of budget funds 
hold head positions in budgetary institutions, organ-
isations, and enterprises. Accomplices are mostly 
their deputies, heads of departments, services, or 
other persons holding responsible positions in bud-
get structures, chief accountants and their deputies, 
senior accountants. Criminals are persons who are 
well-versed in the field of their official activities, have 
corrupt connections in public authorities at various 
levels, and, above all, in law enforcement agencies.

Potential accomplices of such offences are 
mainly heads of economic planning departments and 
chief accountants of budgetary institutions involved 
in the use of budget funds in the field of budgeting 
and conducting financial and economic operations. 
Usually, such persons have a higher economic or oth-
er professional education and practical experience 
in the financial sector. Officials of the State Trea-
sury Service of Ukraine and local financial authori-
ties may also be accomplices in the misuse of bud-
get funds. This is due to the fact that in compliance 
with the requirements of Art. 112, 113 of the BC of 
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Ukraine and to improve the coordination of actions 
of the State Treasury of Ukraine and the State Audit 
Service of Ukraine during the implementation of con-
trol over the accounting procedure, reporting on the 
implementation of budgets and estimates, conduct-
ing operations with budget funds, the State Trea-
sury of Ukraine at the payment of bills of managers 
and recipients of budget funds stage in accordance 
with the order of the State Treasury of Ukraine and 
the the Main Control and Revision Office of Ukraine 
dated December 14, 2004, No. 215/338 “On certain 
issues of interaction between the State Treasury of 
Ukraine and the Main Control and Revision Office of 
Ukraine”, conduct control, namely: check the suffi-
ciency of grounds for making payments (availability 
of supporting documents, compliance by managers 
of funds with the requirements of regulations gov-
erning the budget process), compliance of payments 
with the requirements of accounting and control 
over obligations, and the correctness of registration 
of settlement documents. Such employees, for per-
sonal benefits, provide unjustified permits for unjus-
tified spending of budget funds.

Moreover, the preventive function of bringing 
an official to criminal responsibility and assigning 
them a sentence is important. Ultimately, the subject 
of misuse of budget funds is an official of the recipi-
ent of these funds, and the presence of a criminal re-
cord for this crime will be an obstacle to the offender 
filling positions in the civil (municipal) service. Such 
a restriction is a real way to prevent the commission 
of crimes  [18]. Evidence of the unwillingness of an 
official to treat the performance of their function-
al duties in good faith is the commission of a crime 
during their tenure in the civil service, which is an 
audacious challenge to society, and therefore re-
quires a response from the law [19].

Officials of the State Treasury of Ukraine, in 
addition to crimes under Art.  210 of the Criminal 
Code of Ukraine, in the form of complicity in the 
misuse of budget funds, may also commit crimes in 
the field of official activity, for example, official negli-
gence (Art. 367 of the Criminal Code), acceptance of 
an offer, promise, or acquisition of illegal benefits by 
an official (Art. 368 of the Criminal Code).

Thus, misuse of budget funds is committed, 
first of all, by managers of budget funds (head man-
agers of budget funds and managers of budget funds 
of a lower level) and officials of recipients of budget 
funds. The head managers of budget funds are bud-
getary institutions represented by their managers, 
who, in accordance with the BC of Ukraine, receive 
powers by establishing budget assignments (para-
graph  18 of part  1 of Art.  2 of the BC of Ukraine). 
They define the network of lower-level budget man-
agers and recipients of budget funds, considering 
the requirements for the establishment of a unified 

register of budget managers and recipients of bud-
get funds and the data of such a register (part 3 of 
Art. 10 of the BC of Ukraine).

The scientific literature states that the abuse 
of budget funds by an official of an institution (organ-
isation) who is not a manager or recipient of budget 
funds should be considered a separate crime in the 
field of official activity. The same criminal-legal as-
sessment should be provided (if there are grounds) 
to the actions of officials of those enterprises (in-
stitutions, organisations) who, in accordance with 
the concluded contracts, perform work (provide 
services) for budgetary institutions or recipients of 
budgetary funds, since the funds transferred to the 
bank accounts of such enterprises (institutions, or-
ganisations) lose the status of budgetary as the sub-
ject of the crime under consideration. For example, 
this applies to performers of a state order – business 
entities of all forms of ownership that produce or 
supply goods (perform works, provide services) to 
meet priority state needs  [20]. In some cases, per-
sons who commit criminal offences related to the 
misuse of budget funds include officials who violate 
the requirements of budget legislation unintention-
ally due to official negligence. This refers to cases 
of misuse of budget funds due to non-performance 
(improper performance) of official duties due to im-
proper (negligent) attitude to them.

Thus, it was established that persons who may 
be subjects of misuse of budget funds, implementa-
tion of budget expenditures, or provision of loans 
from the budget without established budget assign-
ments or with their excess are officials of economic 
entities – legal entities of the non-budget field that 
receive subsidies, subsidies or subventions as bud-
get funds; officials of legal entities of the non-budget 
field, who, according to the current legislation, are 
delegated the right to dispose of budget funds. Per-
sons who may be accomplices in the misuse of bud-
get funds are employees of a budget institution, con-
trolling and financial bodies: the State Audit Service, 
the State Treasury Service, and the State Treasury of 
Ukraine. The specific feature of committing misuse 
of budget funds by an official, conducting budget ex-
penditures or providing loans from the budget with-
out established budget assignments or exceeding 
them was identified, which consists in the adjacent 
commission of offences against property and official 
crimes.

Conclusions
Thus, officials who commit misuse of budget funds, 
conduct budget expenditures, or provide loans from 
the budget without established budget assignments 
or with their excess (considering their official sta-
tus and competence in relation to budget funds) 
were classified into certain categories:



Law Journal of the National Academy of Internal Affairs, 20(2), 56-63

Khomenko

61

‒ chief managers of budget funds; heads of min-
istries and departments, other central bodies – ac-
cording to the state budget (the list of which is de-
fined by the BC, provided that during this budget 
period the law or budget decision establishes bud-
get assignments for them); heads of local bodies – 
local budgets;

‒  lower-level managers whose management 
area includes other lower-level managers: heads of 
state executive bodies at the regional level – accord-
ing to the state budget; heads of district bodies – lo-
cal budgets; heads of budgetary institutions;

‒ recipients of budget funds; heads of enterpris-
es, institutions, and organisations, regardless of 
the form of ownership, who receive budget funds 
as various types of targeted financial assistance  – 
subsidies, subventions, loans, budget loans, and for 
conducting centralised

‒  activities or implementation of programmes 
provided for in the budget;

‒ other officials (not executives) of state authori-
ties, budgetary institutions, enterprises, organisations 

that receive targeted budget funds: chief accoun-
tants, heads of financial and economic divisions, 
heads of structural divisions of institutions that are 
not themselves managers (recipients) of budget 
funds; officials of departments of the Ministry of Fi-
nance of Ukraine, local bodies of the State Treasury 
of Ukraine, who, in accordance with the legislation, 
are required to perform functions to ensure the tar-
geted use of financing budget expenditures, servic-
ing accounts of state and local budgets, budget and 
non-budget institutions.

The commission of misuse of budget funds, 
the implementation of budget expenditures or the 
provision of loans from the budget without estab-
lished assignments or with their excess is a fragrant 
violation by officials of budget legislation and the 
commission of related offences in the field of prop-
erty and official crimes. Such officials, in addition 
to crimes under Art.  210 of the Criminal Code of 
Ukraine, in the form of complicity in the misuse of 
budget funds, also commit crimes in the field of of-
ficial activity.
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Службова особа як суб’єкт нецільового 
використання бюджетних коштів, здійснення 
видатків бюджету чи надання кредитів 
з бюджету без встановлених бюджетних 
призначень або з їх перевищенням
Володимир Петрович Хоменко
Національна академія внутрішніх справ
03035, Солом’янська площа, 1, м. Київ, Україна

Анотація
Метою публікації є кримінально-правовий аналіз і характеристика службової особи як суб’єкта 
нецільового використання бюджетних коштів, здійснення видатків бюджету чи надання кредитів з 
бюджету без встановлених бюджетних призначень або з їх перевищенням. У статті використано комплекс 
наукових методів: термінологічний, системно-структурний, формально-логічний, порівняльно-
правовий. Розглянуто перелік осіб, які можуть бути суб’єктами нецільового використання бюджетних 
коштів, здійснення видатків бюджету чи надання кредитів з бюджету без встановлених бюджетних 
призначень або з їх перевищенням; виокремлено службових осіб суб’єктів господарської діяльності – 
юридичних осіб небюджетної сфери, що одержують дотації, субсидії чи субвенції як бюджетні кошти; 
службових осіб юридичних осіб небюджетної сфери, яким згідно з чинним законодавством делеговано 
право розпоряджатися бюджетними коштами. Наведено перелік осіб, які можуть бути співучасниками 
нецільового використання бюджетних коштів – як серед працівників бюджетної установи, так і 
контролюючих та фінансових органів: Державної аудиторської служби, Державної казначейської 
служби, Державного казначейства України. Визначено особливість вчинення службовою особою 
нецільового використання бюджетних коштів, здійснення видатків бюджету чи надання кредитів з 
бюджету без встановлених бюджетних призначень або з їх перевищенням, що полягає в суміжному 
вчиненні правопорушень проти власності та службових злочинів. Класифіковано службових осіб, 
які вчиняють нецільове використання бюджетних коштів, здійснення видатків бюджету чи надання 
кредитів з бюджету без встановлених бюджетних призначень або з їх перевищенням: головні 
розпорядники бюджетних коштів; розпорядники нижчого рівня; одержувачі бюджетних коштів; 
інші службові особи (не керівники) органів державної влади, бюджетних установ, а також установ, 
підприємств, організацій, які одержують цільові бюджетні кошти
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Abstract
The relevance of the study lies in the systematic analysis of the criminal procedural legislation of Ukraine 
based on the requirements of international treaties, the consent to be bound by which was granted by the 
Verkhovna Rada of Ukraine, and in the definition of theoretical and practical problems, without overcoming 
which the procedural activity of the prosecution during the serving of a written notice of suspicion to a person 
whose place of residence and/or stay is in the temporarily occupied territories in Donetsk and Luhansk 
regions, will not meet the tasks of criminal proceedings and guarantees defined by international treaties. 
Ways to overcome this practical problem are proposed. The purpose of the study is to analyse the specific 
features of legal regulation of notification of suspicion to a person whose location is established, whose place 
of residence and/or stay is located in the temporarily occupied territories in Donetsk and Luhansk regions, 
and to highlight actual theoretical and practical problems that arise during the serving of a written notice 
of suspicion to a person who is located in the temporarily occupied territories in Donetsk and Luhansk 
regions. Methodological tools were chosen considering the set goal, the specific features of the object and the 
subject of research. During the research, a system of methods of scientific cognition was used: formal logic 
(abstraction, analogy, deduction, induction, synthesis) to clarify the content of the question under study; 
system analysis – to formulate research conclusions and outline areas for improving the criminal procedure 
legislation of Ukraine; theoretical – in the process of research of scientific and educational literature. Based 
on the results of the conducted research, the conclusions were formulated: 1) since the obligation to serve 
a written notice of suspicion as an integral component of the implementation of notification to a person 
of suspicion is assigned to the prosecution, in the case of establishing information about the location of 
a person whose place of residence and/or stay is in the temporarily occupied territories in Donetsk and 
Luhansk regions, it is the state of Ukraine that should take all available measures to promote and protect 
the rights of citizens in the temporarily uncontrolled territory, by applying the investigator, prosecutor of 
the provisions of Section IX of the Criminal Procedure Code of Ukraine; 2)  if the prosecution establishes 
information about the location of a person whose place of residence and/or stay is on the temporarily 
occupied territories in Donetsk and Luhansk regions, the investigator, prosecutor is obliged to apply to 
the Russian Federation with a request for international legal assistance to perform certain procedural 
actions, namely, serving a person with a notice of suspicion, since the Russian Federation exercises 
“effective control” in the temporarily occupied territory of Ukraine, in connection with which it is obliged 
to guarantee the implementation of Art. 1 of the Сonvention; 3) the procedure for reporting suspicion to 
a person who is in the temporarily occupied territories in Donetsk and Luhansk regions, requires legal 
improvement by making appropriate changes to the Criminal Procedure Code of Ukraine or special laws. 
It is necessary to consider the practice of the European Court of Human Rights and the requirements of 
international treaties, the consent to be bound by which was granted by the Verkhovna Rada of Ukraine
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Introduction
Eight years have passed since the entry into force 
of the Criminal Procedure Code (CPC) of Ukraine 
No. 4651-VI of April 13, 2012 [1]. During this peri-
od, the new CPC of Ukraine has undergone numer-
ous changes and additions, including the institution 
of notification of suspicion and its integral compo-
nent – the serving of a written notice of suspicion. 
This was due to the new conditions of socio-politi-
cal, military, and economic orientation, which made 
it necessary to introduce concepts into the proce-
dural legislation that had not yet been regulated.

Despite the substantial achievements of re-
searchers, constantly investigating the problems of 
the practical application of the norms of the CPC of 
Ukraine  [1] and suggesting ways to improve them 
to harmonise them with other national legal insti-
tutions and European standards, in the vast major-
ity of cases they remain without the attention of 
the legislator. Instead, changes are made without 
considering the positions of specialists and system 
analysis with other institutions of criminal proce-
dure legislation of Ukraine  [1]. This practice does 
not contribute to improving the standards but rais-
es new questions for specialists and researchers 
that require further scientific understanding and 
identification of ways to solve them.

The purpose of the study is to conduct a com-
prehensive scientific analysis of the criminal pro-
cedural legislation of Ukraine in terms of the pro-
cedural activities of the prosecution when serving 
suspicion to a person whose location is established, 
whose place of residence and/or stay is in the tem-
porarily occupied territories in Donetsk and Lu-
hansk regions; clarification of current theoretical 
and practical problems regarding the serving of a 
written notice of suspicion to a person who is in 
the temporarily occupied territories in Donetsk and 
Luhansk regions, and compliance of current legis-
lation with the provisions of international treaties, 
consent to be bound by which is provided by the 
Verkhovna Rada of Ukraine.

Results and Discussion
Following amendments to the code of Criminal 
Procedure of Ukraine, in accordance with the Law 
of Ukraine “On amendments to the criminal and 
Criminal Procedure Codes of Ukraine regarding 
the inevitability of punishment for certain crimes 
against the foundations of national security, pub-
lic security, and corruption crimes” of October 7, 
2014, No. 1689-VII [2], which introduced the form 
of criminal proceedings in the absence of a suspect 
or accused (in absentia), the concept of the suspect 
was expanded (a person towards whom a notice of 
suspicion was drawn up, but it was not served to 
them due to the failure to establish the location of 

the person, but measures were taken to serve in the 
manner provided for CPC of Ukraine for serving no-
tifications). These changes have caused additional 
problems in the enforcement of the institution of 
notification of suspicion.

Since the actual problems of applying such 
new legislation as the acquisition of the status of 
a suspect by a person whose location has not been 
established, but measures have been taken to serve 
in the way provided for by the CPC of Ukraine  [1] 
for serving messages, were the subject of previous 
publications, the purpose of this study is to choose 
the specific features of the legal regulation of noti-
fication of suspicion to a person whose location is 
established, whose place of residence and stay is 
located in the temporarily occupied territories in 
Donetsk and Luhansk regions.

Based on a systematic analysis of Art. 42, 276, 
278 of the CPC of Ukraine [1], provide the serving 
of a notice of suspicion, and not its delivery in any 
way. Therewith, Art. 278 of the CPC of Ukraine [1] 
provides that if such serving is impossible – in the 
manner provided for by this Code for the serving 
of notifications. Only one case of impossibility of 
such serving has been identified – failure to serve 
a notice of suspicion to a person due to failure to 
establish the person's location (Art. 42 of the CPC 
of Ukraine). Therefore, if the location of a person 
is established, namely, the prosecution has informa-
tion about the place of work, place of residence or 
temporary stay of the person, then it is impossible 
to serve them with a notice of suspicion in the way 
provided for by the CPC of Ukraine for serving noti-
fications. Therefore, if the investigator or prosecu-
tor has established information about the location 
of a person, then, considering the content of part 1 
of Art. 42 of the CPC of Ukraine [1], measures can-
not be taken to serve them in the manner provided 
for by the CPC of Ukraine for serving messages.  The 
“general” procedure for a personal (direct) serving 
of a written notice of suspicion to such a person is 
subject to application.

However, in practice, there are cases of es-
tablishing the location of a person whose place of 
residence and/or stay is located in the temporari-
ly occupied territory of Ukraine, namely in certain 
territories in the Donetsk and Luhansk regions, the 
factual access to which is restricted.

When investigating the issue of how a notice 
of suspicion should be served if the prosecution es-
tablishes information about the location of a person 
whose place of residence and/or stay is located in 
the temporarily occupied territories in the Donetsk 
and Luhansk regions, it is necessary to consider the 
following. According to Art. 1 of the Law of Ukraine 
“On the specific features of national policy to ensure 
the state sovereignty of Ukraine in the temporarily 
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occupied territories in Donetsk and Luhansk re-
gions” of January 18, 2018, No. 2268-VIII (hereinaf-
ter – Law No. 2268-VIII) [3], temporarily occupied 
territories in Donetsk and Luhansk regions on the 
day of adoption of this law are recognised as parts 
of the territory of Ukraine, within which the armed 
formations of the Russian Federation and the oc-
cupation administration of the Russian Federation 
have established and exercise general control.  The 
borders and list of districts, cities, towns and villag-
es, parts of their territories temporarily occupied 
in Donetsk and Luhansk regions are determined by 
the President of Ukraine on the recommendation of 
the Ministry of Defence of Ukraine, prepared based 
on proposals of the General Staff of the Armed Forc-
es of Ukraine [3], 2018. The decree of the President 
of Ukraine “On the borders and list of districts, cit-
ies, towns and villages, parts of their territories 
temporarily occupied in Donetsk and Luhansk re-
gions” dated February 7, 2019, No.  32/2019  [4] 
approved the borders and list of districts, cities, 
towns and villages, parts of their territories tem-
porarily occupied in Donetsk and Luhansk regions. 
According to Art. 2 of Law No. 2268-VIII [3], the le-
gal status of the temporarily occupied territories in 
Donetsk and Luhansk regions, the Autonomous Re-
public of Crimea and the city of Sevastopol, and the 
legal regime in these territories are determined by 
this Law, the Law of Ukraine “On ensuring the rights 
and freedoms of citizens and the legal regime in the 
temporarily occupied territory of Ukraine”, other 
laws of Ukraine, international treaties, the consent 
to be bound by which is granted by the Verkhovna 
Rada of Ukraine, principles and norms of interna-
tional law. Within the temporarily occupied terri-
tories In the Donetsk and Luhansk regions, there 
is a special procedure for ensuring the rights and 
freedoms of the civilian population, defined by this 
Law, other laws of Ukraine, international treaties, 
the consent to be bound by which was granted by 
the Verkhovna Rada of Ukraine, and principles and 
norms of international law.

In addition, paragraph 1 of part 1 of Art. 5 to-
gether with paragraph 1 of part 1 of Art. 6 of Law 
No. 2268-VIII [3] stipulates that to ensure the state 
sovereignty of Ukraine in the temporarily occupied 
territories in the Donetsk and Luhansk regions, 
state authorities and their officials, acting on the 
basis, within the limits of their powers and in the 
manner provided for by the Constitution and laws 
of Ukraine, take measures to protect the rights and 
freedoms of the civilian population. The main areas 
of protecting the rights and freedoms of the civilian 
population in the temporarily occupied territories 
in the Donetsk and Luhansk regions are the protec-
tion of fundamental political and civil human rights 
and freedoms.

The Russian Federation, as an occupying state, 
in accordance with the IV Hague Convention on the 
laws and customs of war on land and its annexe (the 
regulation on the laws and customs of war on land of 
October 18, 1907, the Geneva Convention for the pro-
tection of the civilian population in the time of war of 
August 12, 1950  [5], and the additional protocol to 
the Geneva Conventions of August 12, 1950, regard-
ing the protection of victims of international armed 
conflicts (Protocol I), of June 8, 1977) is responsible 
for violating the protection of the rights of the civil-
ian population (part 2 of Art. 7 of Law No. 2268-VIII).

Therewith, Law No.  2268-VIII  [3] does not 
define a special procedure for ensuring the rights 
and freedoms of Ukrainian citizens living in the 
temporarily occupied territories in Donetsk and Lu-
hansk regions, in terms of the procedure for crim-
inal proceedings, however, considering Art.  2, the 
provisions of Law No. 1207-VII [6], Art. 12 of which 
defines a special procedure for ensuring the rights 
and freedoms of Ukrainian citizens living in the 
temporarily occupied territory, regarding the pro-
cedure for criminal proceedings, should be applied. 
According to this article of Law No.  1207-VII  [6], 
the special procedure involves only the issues of 
determining jurisdiction and certain aspects of the 
implementation of a special pre-trial investigation 
or special judicial proceedings, and not the proce-
dure for conducting a pre-trial investigation in gen-
eral, which is conducted according to the general 
rules established by the CPC of Ukraine [5]. There-
fore, since neither Law No.  2268-VIII  [3] nor Law 
No.  1207-VII  [6] establish the specific features of 
criminal proceedings when reporting suspicion to 
a person whose place of residence or stay is located 
in the temporarily occupied territories in Donetsk 
and Luhansk regions, the general rules for report-
ing suspicion to a person established by the CPC of 
Ukraine should be applied.

In terms of the impossibility of taking mea-
sures to serve a notice of suspicion in the way pro-
vided by the CPC of Ukraine [1] for serving messag-
es, if the prosecution has established information 
about the location of a person, namely the place of 
residence and stay of which is located in the tempo-
rarily occupied territories in Donetsk and Luhansk 
regions, which are an inseparable part of the terri-
tory of Ukraine, the serving of a notice of suspicion 
must be conducted directly.

However, the direct serving by an investigator 
or prosecutor of a notice of suspicion to a person in 
the temporarily occupied territory of Ukraine is hin-
dered by high risks of certain negative consequences 
for officials of the prosecution, which cannot be pro-
portional to the purpose of ensuring the rights and 
freedoms of citizens, in terms of the proper imple-
mentation of the notice of suspicion. The practice of 
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law enforcement of such legal relations has shown 
that the prosecution actively uses the method of in-
forming a person of suspicion by sending a notice 
of suspicion by mail, with a declared value, a list of 
the attachment, and notification of serving  [7]. By 
examining judicial practice, it was established that 
investigative judges generally share this position of 
the prosecution [8].

In addition, a common behaviour of the prose-
cution in the analysed category of criminal proceed-
ings is:

– application of the procedure for handing proce-
dural documents to a suspect under Art. 297-5 of the 
CPC of Ukraine [1];

– sending a written notice of suspicion to the em-
bassy of the Russian Federation in Ukraine;

– failure to take any actions aimed at serving the 
person with a written notice of suspicion.

These approaches are groundless, erroneous, and 
contrary to the tasks and general principles of crim-
inal proceedings.

First, the norms of the CPC of Ukraine [1] al-
low sending a notice of suspicion by means of postal 
communication in certain cases. Therewith, such a 
procedure is exclusive, it is applied only if it is im-
possible for the prosecution to serve a notice of sus-
picion on the day of its compilation. It is clear that 
such impossibility of serving should be objectively 
justified, and the investigator, prosecutor, guided by 
the principle of publicity, should take all measures to 
establish the exact location of the person and con-
duct (if reasonably possible) personal serving of the 
notice of suspicion to the person.

In any case, the prosecution's performance of 
the obligation to serve a notice of suspicion in the 
manner provided for the serving of notifications is 
an activity with the purpose to achieve a certain re-
sult – obtaining this written procedural decision by 
a person and is not an activity with a “formal com-
position”. An analysis of the provisions of the CPC 
of Ukraine gives grounds to assert that sending a 
notice of suspicion to a person by means of postal 
communication will meet the requirements of the 
CPC of Ukraine only if such a person receives it per-
sonally. This additionally certifies the provision of 
part 1 of Art. 136 of the CPC of Ukraine [1], accord-
ing to which the proper confirmation of a person's 
receipt of a summons or acquaintance with its con-
tent in another way is the signature of the person on 
receipt, in particular on a postal message, a video 
recording of the serving of the summons to the per-
son, any other data confirming the fact of serving 
the summons to the person or acquaintance with 
its content  [9]. Therefore, only the fact of sending 
a notice of suspicion by mail, and confirmation of 
receipt of a postal item by one of the persons listed 
in part 1 of Art. 135 of the CPC of Ukraine [1], is not 

proof of proper serving of a notice of suspicion to a 
person. Thus, a person acquires the status of a sus-
pect from the moment of serving of a postal item to 
them personally, and not from the moment of send-
ing such notification by the prosecution, so only af-
ter that the investigator or prosecutor can enter in-
formation about the notification of suspicion in the 
Unified Register of pre-trial investigations.

A similar opinion is advocated for by N.A. Lu-
gina  [9], who claims that “served” does not mean 
“received”, and therefore, it is advisable to consider 
the requirements for proper confirmation of receipt 
or acquaintance by a person with the content of the 
notice of suspicion in another way.

The approach to determining the moment 
when a person is notified of suspicion without con-
sidering the fact that receiving written notice of sus-
picion contradicts the principle of the rule of law, 
distorts the essence of the institution of notification 
of suspicion, and may actually deprive or restrict a 
person in the exercise of the right to be immediately 
and in detail informed in an understandable matter 
about the nature and reasons of the charge brought 
against them (subparagraph  “a” of paragraph  3 of 
Art. 6 of the Convention for the Protection of Human 
Rights and Fundamental Freedoms of November  4, 
1950 No.  995_004 (hereinafter referred to as Con-
vention)  [5] and be clearly and promptly notified 
of their rights provided for by law, and receive their 
explanations (paragraph 2 of part 3 of Art. 42 of the 
CPC of Ukraine).

According to the standards of proper notifica-
tion of a person of suspicion developed by the Euro-
pean Court of Human Rights (ECHR), it is not suffi-
cient that the information is only provided in writing, 
the authorities must take all reasonable measures 
to ensure that the suspect has been notified of their 
right to defence and, as far as possible, understood 
the consequences of their conduct during interro-
gation (decision in “Pishchalnikov v. Russia” case of 
24 December 2009 [10].

Art. 17 of the Law of Ukraine “On the enforce-
ment of decisions and application of the practice of 
the European Court of Human Rights” of February 
23, 2006, No. 3477-IV established that courts apply 
the Convention and practice of the European Court 
when considering cases, that is, judges are obliged to 
apply the Convention and the decision of the ECHR 
as a source of law at all stages of proceedings on an 
equal basis with the laws of Ukraine [11].

The corresponding consolidation regarding 
the mandatory application of the ECHR practice is 
also contained in part 2 of Art. 8 and part 5 of Art. 9 
of the CPC of Ukraine, according to which the princi-
ple of the rule of law in criminal proceedings and the 
criminal procedure legislation of Ukraine are applied 
considering the practice of the ECHR [8].
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Consequently, in the absence of documents in 
the materials of criminal proceedings that unequiv-
ocally certify the fact that a person received a post-
al item with a written notification of suspicion, they 
cannot be considered notified of suspicion in the 
manner established by law. In such circumstances, 
the entry of information by an investigator or pros-
ecutor into the Unified Register of Pre-trial Investi-
gations regarding the notification of suspicion to a 
person is groundless and illegal. Secondly, Ukrposhta 
JSC does not send mail to localities in Donetsk and 
Luhansk regions where state authorities temporarily 
do not exercise their powers [12].

Despite the fact that these circumstances in-
dicate the impossibility of delivering postal items, 
which excludes the possibility of receiving a notice 
of suspicion in this way by a person whose place of 
residence and stay is located in the temporarily oc-
cupied territories in Donetsk and Luhansk regions, 
the prosecution chooses this method of informing 
a person of suspicion, and the investigating judges 
in the vast majority of cases recognise it as appro-
priate, even referring to the circumstances of the 
impossibility of delivering postal items in their de-
cisions. The motivation in general is the recognition 
by the investigating judges of these actions of the 
prosecution as sufficient measures taken to serve 
the person with a notice of suspicion in the manner 
provided for by the CPC of Ukraine [1] for serving 
notices (Art. 42 of the CPC of Ukraine).

However, in such legal relations, the require-
ments of Art. 42 of the CPC of Ukraine [1] cannot be 
applied, since it is possible to take measures to serve 
a person with a notice of suspicion in the way pro-
vided for by the CPC of Ukraine for serving messages 
due to the unability to establish the person's location. 
In this case, the prosecution establishes information 
about the location of the person, namely the place of 
residence and stay in the temporarily occupied terri-
tories in the Donetsk and Luhansk regions, which are 
an inseparable part of the territory of Ukraine.

Thirdly, considering the requirements of Art. 2, 
7, 8, 9 of the CPC of Ukraine, the activities of an investi-
gator or prosecutor in the implementation of a notice 
of suspicion must comply with international treaties, 
the consent to be bound by which was granted by 
the Verkhovna Rada of Ukraine. Most international 
human rights treaties contain a “jurisdiction clause”, 
which aims to define the range of persons for which 
states are obliged to fulfil their human rights obliga-
tions under the relevant international treaty  [13].

Art. 1 of the Convention for the Protection of Hu-
man Rights and Fundamental Freedoms of November 

4, 1950, No. 995_004 [5], ratified by the Law of Ukraine 
“On ratification of the Convention for the Protection of 
Human Rights and Fundamental Freedoms of 1950, 
the First Protocol and Protocols No. 2, 4, 7 and 11 to 
the Convention” of July 17, 1997 No. 475/97-BP [11], 
stipulates that the High Contracting Parties guaran-
tee everyone under their jurisdiction the rights and 
freedoms defined in section I of this convention [10].

The case-law of the ECHR has defined the 
jurisdictional competence of the state under Art. 1 
of the Convention primarily as territorial. It is pre-
sumed that jurisdiction is exercised within the terri-
tory of the state. However, such a presumption may 
be limited in some exceptional cases, first of all, if a 
state is hindered from exercising power in a part of 
its territory, in particular as a result of: military oc-
cupation of a part of the territory by the armed forc-
es of another state exercising effective control over 
such territory; military actions or uprisings; acts of a 
foreign state supporting the establishment of a sepa-
ratist state on the territory of the state.

The court examines on the one hand, all ob-
jective facts that may limit the possibility of a state 
using power on its territory, and on the other, the 
state's actions to determine that such a situation ex-
ists. The obligations undertaken by a state, signing 
the Convention include, in addition to the obligation 
to refrain from interfering with the exercising of the 
rights and freedoms guaranteed by it, positive obli-
gations regarding steps to ensure respect for such 
rights and freedoms in its territory. These obliga-
tions remain even if the power of the state is limited 
to a part of its territory, that is, the state is obliged to 
take all appropriate measures that are still available 
to it to guarantee rights and freedoms. Other “Trans-
nistrian” cases also explicitly stated that even the ex-
istence of the “effective control” of the Russian Fed-
eration over the Pridnestrovian Moldavian Republic 
(PMR), which was unequivocally recognised by the 
court due to the military, economic, and political 
support of the PMR, does not exempt Moldova from 
fulfilling its positive human rights obligations. The 
ECHR reached a similar conclusion in its decision in 
the “Ivanţoc and Others v. Moldova and Russia” case 
of 4 June 2012  [14], stating that although Moldova 
does not have effective control over the actions of the 
PMR in Transdniestria, the fact that this region is rec-
ognised by international law as part of the territory 
of Moldova entails a duty under Art. 1 of the Conven-
tion to use all legal and diplomatic means available to 
it to continue to guarantee the exercise of the rights 
and freedoms defined by the convention to all per-
sons residing there.
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An exception to the principle of territorial 
jurisdiction from the opposite exists when, as a re-
sult of lawful or illegal actions, a contracting state 
exercises effective control over territory outside 
its national territory. The obligation to secure in 
such territory the rights and freedoms defined in 
the Convention stems from the fact of such control, 
whether it is exercised directly, through the con-
tracting state's own armed forces, or through a sub-
ordinate local administration. Thus, the controlling 
state is responsible under Art. 1 of the convention, 
namely, it must guarantee in the territory under its 
control the full set of substantive rights provided for 
in the Convention and those additional protocols that 
it has ratified. This state will be responsible for any 
violations of such rights. The application of these ap-
proaches to the issue under study is fundamentally 
important for the current situation in Ukraine since 
part of its territory is under the control of another 
state. Consequently, according to the provisions of 
the convention, considering the practice of the ECHR, 
Ukraine is obliged to take all appropriate measures 
that are available to it to guarantee rights and free-
doms, and the Russian Federation is obliged to guar-
antee everyone under its jurisdiction, in particular 
in the temporarily occupied territory of Ukraine, the 
rights and freedoms defined in section I of the Con-
vention for the Protection of Human Rights and Fun-
damental Freedoms [11].

In such circumstances, if the prosecution es-
tablishes information about the location of a person 
whose place of residence and/or stay is located in 
the temporarily occupied territory of Ukraine, the 
investigator, prosecutor is obliged to take all avail-
able measures to promote the rights of a person 
who in the temporarily uncontrolled territory of 
Ukraine [15], namely, to apply the provisions of Sec-
tion IX of the CPC of Ukraine regulating internation-
al cooperation during criminal proceedings, and to 
apply to the Russian Federation with a request for 
international cooperation to ensure that the person 
is served a written notice of suspicion.

Thus, the analysis of the procedure for serv-
ing a written notice of suspicion to a person whose 
location is established, whose place of residence 
and stay is located in the temporarily occupied ter-
ritories in the Donetsk and Luhansk regions gives 
grounds to accept that the lack of unambiguous and 
uniform understanding of procedures by partici-
pants in criminal proceedings leads to a violation 
of the rule of law and also determines the need for 
further rule-making in this area of law.

The study highlights problematic issues relat-
ed to the specific features of legal regulation of no-
tification of suspicion to a person whose location is 
established, whose place of residence or stay is lo-
cated in the temporarily occupied territories in the 
Donetsk and Luhansk regions and outlines actual 
theoretical and practical problems that arise in the 
case of serving of a written notice of suspicion to a 
person who is located in the temporarily occupied 
territories in the Donetsk and Luhansk regions. Dif-
ficulties in these cases are caused by the fact that the 
legislator did not fully adhere to the principle of legal 
certainty in terms of such a general legal category 
as “quality and accuracy of the law” [16], which is of 
critical importance in the development and function-
ing of the law system of a democratic state. In such 
circumstances, the practical application of these 
norms is not uniform, often erroneous in relation to 
compliance with the principles of criminal proceed-
ings. Elimination of the investigated shortcomings is 
possible only by making appropriate changes to the 
CPC of Ukraine [1].

Conclusions
Since the obligation to serve a written notice of 
suspicion as an integral part of notifying a person 
of suspicion is assigned to the prosecution, in case 
of establishing information about the location of a 
person whose place of residence or stay is located 
in the temporarily occupied territories in the Do-
netsk and Luhansk regions, it is the state of Ukraine 
that should take all available measures to ensure 
and protect the rights of its citizens in the territo-
ry temporarily beyond its control, by applying the 
provisions of Section IX of the CPC of Ukraine by an 
investigator or prosecutor – to apply to the Russian 
Federation with a request for international legal 
assistance to perform certain procedural actions, 
namely, to serve a person with a notice of suspi-
cion, since it is the Russian Federation that exercis-
es “effective control” in the temporarily occupied 
territory of Ukraine, in connection with which it is 
obliged to guarantee the implementation of Art.  1 
of the Convention. The procedure for reporting of 
suspicion a person who is in the temporarily occu-
pied territories in the Donetsk and Luhansk regions 
requires legal improvement by making appropriate 
changes to the CPC of Ukraine or the special laws 
mentioned above. It is necessary to consider the 
practice of the ECHR and the requirements of inter-
national treaties, the consent to be bound by which 
was provided by the Verkhovna Rada of Ukraine.
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Особливості повідомлення про підозру особі, 
яка перебуває на тимчасово окупованих 
територіях у Донецькій та Луганській областях
Олександр Михайлович Атаманов
Національна академія внутрішніх справ
03035, Солом’янська площа, 1, м. Київ, Україна

Анотація
Актуальність статті полягає в системному аналізі кримінального процесуального законодавства 
України на підставі вимог міжнародних договорів, згода на обов’язковість яких надана Верховною 
Радою України, й у визначенні теоретичних і практичних проблем, без подолання яких процесуальна 
діяльність сторони обвинувачення під час вручення письмового повідомлення про підозру особі, місце 
проживання та/або перебування якої знаходиться на тимчасово окупованих територіях у Донецькій 
та Луганській областях, не буде відповідати завданням кримінального провадження та гарантіям, 
визначеним міжнародними договорами. Запропоновано шляхи подолання окресленої практичної 
проблеми. Метою статті є аналіз особливостей правового регулювання повідомлення про підозру 
особі, місцезнаходження якої встановлено, місце проживання та/або перебування якої знаходиться на 
тимчасово окупованих територіях у Донецькій та Луганській областях, а також виокремлення актуальних 
теоретичних і практичних проблем, що постають під час вручення письмового повідомлення про 
підозру особі, яка перебуває на тимчасово окупованих територіях у Донецькій та Луганській областях. 
З огляду на поставлену мету, специфіку об’єкта та предмета дослідження обрано методологічний 
інструментарій. Під час дослідження використано систему методів наукового пізнання: формальної 
логіки (абстрагування, аналогію, дедукцію, індукцію, синтез) для з’ясування змісту досліджуваного 
питання; метод системного аналізу  – для формулювання висновків дослідження та окреслення 
напрямів удосконалення кримінального процесуального законодавства України; теоретичний  – у 
процесі дослідження наукової та навчально-методичної літератури. За результатами здійсненого 
дослідження сформульовано висновки: 1) оскільки обов’язок вручення письмового повідомлення про 
підозру як невід’ємна складова здійснення повідомлення особі про підозру покладений на сторону 
обвинувачення, у разі встановлення відомостей про місцезнаходження особи, місце проживання та/або 
перебування якої знаходиться на тимчасово окупованих територіях у Донецькій та Луганській областях, 
саме держава Україна має вживати всіх доступних заходів щодо сприяння забезпеченню та захисту 
прав громадян, які опинилися на тимчасово не підконтрольній їй території, шляхом застосування 
слідчим, прокурором положень розділу IХ Кримінального процесуального кодексу України; 2) у разі 
встановлення стороною обвинувачення відомостей про місцезнаходження особи, місце проживання 
та/або перебування якої знаходиться на тимчасово окупованих територіях у Донецькій та Луганській 
областях, слідчий, прокурор зобов’язаний звертатися до Російської Федерації із запитом про міжнародну 
правову допомогу для виконання окремих процесуальних дій, а саме вручення особі повідомлення про 
підозру, оскільки Російська Федерація здійснює «ефективний контроль» на тимчасово окупованій 
території України, у зв’язку із чим зобов’язана гарантувати виконання статті 1 Конвенції; 3) порядок 
повідомлення про підозру особі, яка знаходиться на тимчасово окупованих територіях у Донецькій 
та Луганській областях, потребує правового вдосконалення шляхом внесення відповідних змін до 
Кримінального процесуального кодексу України або спеціальних законів. В обов’язковому порядку 
мають бути враховані практика Європейського суду з прав людини та вимоги міжнародних договорів, 
згода на обов’язковість яких надана Верховною Радою України
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Based on the analysis of the current legislation and professional literature, considering the world 
experience, the general and problematic issues of legalisation (laundering) of proceeds from crime in 
Ukraine were described and ways to solve them to minimise the latency of money laundering were 
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interpretation of the concept of “legalisation (laundering) of proceeds from crime” has been further 
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no borders. The use of international experience of state mechanisms for preventing and countering 
the legalisation (laundering) of proceeds from crime will provide an opportunity to develop a set of 
effective national levers of state regulatory influence to counteract this type of crime, and the procedure 
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Introduction
The urgent issue that causes cognitive dissonance 
among the world community is the need for the to-
tal destruction of the shadow sector of the economy 
as a component of the origin of “dirty” funds and 
strengthening measures to counteract the legalisa-
tion of income of criminal origin.

The establishment of holistic and progressive 
ideas about the purpose, organisation, and func-
tioning of the system of preventing and countering 
the legalisation (laundering) of corruption pro-
ceeds necessarily requires achieving a full under-
standing of the essence of the legalisation (launder-
ing) of proceeds from crime, and the consequences 
of manifestations of this phenomenon [1].

According to the statistics of the official 
website of the Office of the General Prosecutor of 
Ukraine, for 12 months of 2018, the number of 
criminal offences in which pre-trial investigation 
was conducted by investigators of the prosecutor's 
office is 175 proceedings, in particular: 20 offences 
for which the pre-trial investigation was complet-
ed in the reporting period, 13 of which were sent 
to court with an indictment (Art. 291 of the CPC of 
Ukraine). 54 persons who committed them were 
identified, but the proceedings were stopped in the 
reporting period on the following grounds: under 
paragraph 2 of Art. 280 of the CPC of Ukraine in con-
nection with the failure to establish the location of 
the suspect in 28 proceedings; under paragraph 3 
of Art. 280 of the CPC of Ukraine to perform proce-
dural actions within the framework of international 
cooperation in 5 materials of the pre-trial investiga-
tion. The amount of legalised funds and property is 
UAH 851.148.271. The property of UAH 38.680.000 
was seized. In addition, 64 criminal offences pre-
ceded (predicate criminal offences) the legalisation 
(laundering) of proceeds from crime (Art.  209 of 
the Criminal Code of Ukraine), of which: 48 were 
in the field of official activity, 15 were an abuse of 
power or official position (Art.  364), 1 criminal 
offence regarding bribery (Art.  368-370), 32 oth-
er criminal offences committed in the sphere of 
official activity  [2]. According to the results of 12 
months of 2019, the number of criminal offences 
in which the pre-trial investigation was conducted 
by investigators of the prosecutor's office is 149 
proceedings, in particular, 16 criminal offences for 
which the pre-trial investigation was completed in 
the reporting period, 12 of which were sent to the 
court with an indictment (Art.  291 of the CPC of 
Ukraine). The amount of income obtained by crim-
inal means (under indictments) is 233,173  UAH. 
The proceeds obtained by criminal means in the 
amount of 219,730 UAH were seized. The number 
of persons who committed criminal offences is 49, 

but the proceedings were stopped in the report-
ing period on the following grounds: in respect of 
16 persons – under paragraph 2 of Art. 280 of the 
CPC of Ukraine – due to failure to establish the lo-
cation of the suspect, in respect of 4 persons – un-
der paragraph 3 of Art. 280 of the CPC of Ukraine to 
perform procedural actions within the framework 
of international cooperation. 47 criminal offences 
preceded (predicate criminal offences) the legalisa-
tion (laundering) of proceeds from crime (Art. 209 
of the Criminal Code of Ukraine): abuse of power or 
official position (Art.  364)  – 13, criminal offences 
regarding bribery (Art. 368-370) – 1, other criminal 
offences committed in the field of official activity – 
31.15 persons who committed criminal offences as 
part of an organised group and a criminal organisa-
tion involved in the legalisation (laundering) of pro-
ceeds from crime were identified, including 6 with 
corrupt connections, 5 in government and adminis-
tration bodies, 1 with interregional connections, 5 
in the budget sector [3].

According to judicial statistics, the number of 
persons brought to criminal responsibility in 2018, 
court decisions against which entered into legal 
force, is 14 people, and in 2019 – 16 people [3].

In the world, according to experts of the In-
ternational Monetary Fund, the annual volume of 
money laundering is almost 500 billion USD [4].

The purpose of the study is to investigate the 
concept, content, and essence of money laundering, 
and to characterise financial instruments for mon-
ey laundering. The following tasks were performed 
to achieve this goal: the involvement and activities 
of Ukraine in international institutions developing 
measures to combat money laundering were anal-
ysed, the impact of individual factors on the spread 
of legalisation was considered, and appropriate 
proposals were developed to improve effective 
methods in combating money laundering.

Therewith, the intensification of global eco-
nomic relations and the constant development and 
improvement of monetary circulation are factors 
indicating that a number of problems are not cov-
ered in scientific works, and the issues of combat-
ing the legalisation of “dirty” funds require further 
research [5].

Results and Discussion
According to the resolution of the Plenum of the 
Supreme Court of Ukraine “On the practice of ap-
plication by courts of legislation on criminal lia-
bility for the legalisation (laundering of proceeds 
from crime” of April 15, 2005, No.  5, the legalisa-
tion (laundering) of proceeds from crime, in accor-
dance with the paragraph e of Art. 1, Art. 2 of the 
Law of Ukraine “On preventing and countering the 
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legalisation (laundering) of proceeds from crime or 
the financing of terrorism” of November 28, 2002, 
No.  249-IV (249-15) and dispositions part  1 of 
Art. 209 of the Criminal Code of Ukraine (2341-14) 
is the commission of actions aimed at concealing or 
masking the illegal origin of funds or other proper-
ty or possession of them, the rights to such funds 
or property, the sources of their origin, location, 
movement, and the acquisition, possession or use 
of funds or other property to give a legitimate ap-
pearance to the possession, their use or disposal, or 
actions aimed at concealing the sources of their or-
igin, and the commission of a financial transaction 
with such funds or other property or the conclu-
sion of an agreement in respect of them, provided 
that the person is aware that they were received by 
criminal means [6].

Money laundering is the act of concealing 
sources of income obtained in the course of crim-
inal activity, and such income is given the charac-
teristic of legality  [7]. The best approach to com-
bating money laundering is one that strikes a fair 
balance between protecting the financial system 
from money laundering and promoting financial 
inclusion  [8]. Amendments to the legislation on 
preventing and countering the legalisation (laun-
dering) of proceeds from crime, the financing of 
terrorism and the financing of the proliferation of 
weapons of mass destruction came into force on 
April 28, 2020. The history of the international 
introduction of measures to combat money laun-
dering is briefly repeated below to understand the 
background of this crime. Thus, in the late 80s, this 
issue was raised in the UN Convention “On the sup-
pression of illicit trafficking in narcotic drugs and 
psychotropic substances”, which began its opera-
tion in Ukraine on November 27, 1991. However, 
the document referred exclusively to the launder-
ing of funds received from the sale of drugs. Subse-
quently, the explanation of the term “laundering” at 
the international level was recreated in the Council 
of Europe Convention “On laundering, search, sei-
zure, and confiscation of proceeds from crime, and 
on the financing of terrorism” (effective in Ukraine 
since June 1, 2011) [9].

By the Law of Ukraine “On amendments to the 
Criminal and Criminal Procedure Codes of Ukraine” 
of January 16, 2003, No. 430-IV, to enter data in the 
Unified Register of pre-trial investigations under 
Art. 209 of the Criminal Code of Ukraine, the investiga-
tor had to establish the fact of committing a predicate 
act, and only then state the fact of money laundering 
obtained as a result of committing such an act [10].

The essence of transformations regarding 
compliance with Ukrainian legislation is briefly 
considered below. The Law of Ukraine “On prevent-

ing and countering the legalisation (laundering) of 
proceeds from crime, the financing of terrorism, 
and the financing of the proliferation of weapons of 
mass destruction” of December 6, 2019, No. 361-IX 
amends Art.  209 of the Criminal Code of Ukraine, 
aimed at improving and clarifying certain norms of 
legislation on preventing and countering the legal-
isation (laundering) of income, and coordinating 
and improving the provisions of changing legislative 
acts, ensuring the implementation of the provisions 
of new international standards in the field of coun-
tering money laundering [11]. This refers to the fact 
that in the wording of the amended article there is 
a reference to the commission of a predicate act as 
a mandatory element of the corpus delicti. Criminal 
proceedings under Art.  209 of the Criminal Code 
of Ukraine will be opened if “factual circumstances 
indicate that it (property) was obtained by crimi-
nal means”. In addition, there is no note that pre-
scribes the signs of a predicate act. The new version 
of Art. 209 of the Criminal Code of Ukraine makes 
it extremely easier for law enforcement agencies 
to document illegal activities since it is not neces-
sary to canonise the fact of committing a predicate 
act, but it will only be sufficient to certify the exis-
tence of factual circumstances that will prove that 
the property was obtained by criminal means, and 
the subjective side of the crime is reflected in the 
form of intent – illegal actions were committed by 
a person intentionally to give a legitimate appear-
ance to the possession, use, disposal of such funds 
or property, their acquisition, or to hide the sources 
of their origin. The previous version of Art. 209 of 
the Criminal Code of Ukraine did not contain any 
mention of the subjective side.

Legalisation (laundering) of proceeds from 
crime is a typical conventional crime, that is, an 
act criminalised in connection with the entry of 
Ukraine into the list of parties to the relevant inter-
national legal acts [12].

Since Ukraine is a member of the Committee 
of Experts on the Evaluation of Anti-Money Laun-
dering Measures and the Financing of Terrorism, 
the new Law is aimed at implementing the recom-
mendations indicated in the report of experts of 
this committee, provided based on the results of the 
5th round of mutual assessment of Ukraine in the 
field of anti-money laundering/terrorist financing, 
approved at the 55th plenary session of MONEYVAL. 
The first progress report was submitted and ap-
proved in July 2019 at the 58th meeting of the MON-
EYVAL committee. The second report was approved 
as part of MONEYVAL's intersessional consultations 
in June 2020 and published on MONEVAL's official 
website on August 28, 2020. It states that Ukraine was 
one of the first countries to report on its MONEYVAL  
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progress online under the so-called written review 
and decision-making procedure, which was applied 
in view of the COVID-19 pandemic and the restric-
tions imposed in this regard. According to the con-
clusions of the international experts of the FATF 
(group for the development of financial measures 
to combat money laundering, which issued the so-
called “40 recommendations”, which became the 
standard for anti-money laundering), Ukraine sub-
stantially implemented the norms on countering 
the financing of terrorism, and increased sanctions 
for violating the requirements of legislation in the 
field of countering money laundering and terrorist 
financing (hereinafter-AML/CFT), defining them 
as appropriate, convincing, and such that they will 
have a deterrent effect to the standards. According 
to Art. 32 “liability for violation of the requirements 
of legislation in the field of prevention and counter-
action” of the Law of Ukraine “On prevention and 
counteraction to legalisation (laundering) of pro-
ceeds from crime, financing of terrorism and financ-
ing of proliferation of weapons of mass destruction” 
of December 6, 2019, No. 361-IX increased the max-
imum fine for violation of legislation in the field of 
AML/CFT to 135 million UAH (4.5 million EUR) and 
substantially increased the amount of fines for var-
ious violations in the field of AML/CFT (in 10, and 
in some cases even in 100 times). However, certain 
shortcomings remained: 1) only one measure of in-
fluence can be applied for one violation; 2) it is not 
clear how “twice the amount of benefits received by 
the subjects of primary financial monitoring as a re-
sult of the violation” will be determined.

Another international institution where 
Ukraine has been granted observer status since 
October 2004 is The Eurasian Group on Combat-
ing Money Laundering and Financing of Terrorism 
(EAG). The main area of the Working Group on Ty-
pologies and Countering the Financing of Terrorism 
and Organised Crime is to conduct typological stud-
ies to identify key threats and vulnerabilities in-
herent in the Eurasian space. Thus, in 2014, a typo-
logical study “Cybercrime and money laundering” 
was conducted in relation to the Ukrainian state, 
in 2013 – “Tax crimes and money laundering”, in 
2012 – “Vulnerabilities of operations with intangi-
ble assets (in particular, intellectual property) that 
allow them to be used for money laundering and 
terrorist financing” [13].

The public danger of spreading “dirty mon-
ey” for the Ukrainian state lies in the high share of 
the cash component in the structure of the total 
money supply that is in circulation and, accordingly, 
the prospects of malefactors to legalise their illegal 
profits using cash. Both cash and non-cash funds 
serve as means of payment, which gives them a key 

role. In many countries, the amount of cash is clear-
ly limited by law, and its amount in the process of 
performing various operations should not exceed 
the threshold (amount) determined by law. It is 
clear that the turnover of non-cash funds is easier 
to control than the turnover of cash. Funds trans-
ferred from account to account can be controlled by 
bank institutions, regulatory and law enforcement 
agencies, but cash is the most convenient due to the 
lack of strong legal control over them. In fact, le-
galisation is a process by which the funds received 
merge with the legal circulation of money, and the 
real sources and channels of receipt of these funds 
are scrupulously hidden from external views [14].

Notably, the composition of the crime of 
Art.  209 of the Criminal Code of Ukraine differs 
from others in its unpredictability, latency, and the 
use of a substantial number of financial transac-
tions. Unpredictability is manifested in the use of 
various non-causal ways to achieve criminal goals. 
Offenders are quite adept at hiding traces of illegal 
actions  – among the mass of banking operations 
conducted, it is quite difficult to identify the initial 
source of funds received. Notably, some criminal 
methods by which funds were obtained do not af-
fect the qualification of a crime under Art. 209 of 
the Criminal Code of Ukraine, but they create so-
called “obstacles” for rapid investigation by law en-
forcement agencies. Legalisation contributes to the 
growth of organised crime and its penetration into 
the legal economy, and in addition, it is most often 
practiced by organised criminal groups, which, ac-
cordingly, increases its latency, since such groups 
have a well-functioning apparatus for neutralising 
social control, which ensures the effectiveness of 
committing criminal offences. Professor V.V.  Suk-
honos [15] rightly notes that such crimes are com-
mitted mainly by organised groups operating in the 
cross-border space. They criminally pump resourc-
es out of the Ukrainian economy and launder them 
abroad, in offshore zones. Subsequently, the capital 
is returned to Ukraine, but the criminals are already 
foreign investors [15].

The high latency of legalisation is due to a 
number of reasons. This is mainly due to the fact 
that there is no aggrieved party that could report 
harm to interests [16]. Detection of crimes and their 
prevention in the financial and banking system, in 
foreign economic activity, in the field of computer 
Information, fuel, and energy complex, agro-indus-
trial complex, in the market of metals and minerals 
is exceedingly difficult. The process of criminalisa-
tion of the credit-financial system is directly related 
to the lack of effective legislation and control over 
banking operations by regulatory organisations 
and, especially, law enforcement agencies. In the 
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context of confusion in the accounting and control 
system, it becomes difficult or even impossible to 
establish channels and methods of theft of state 
and other property. Therefore, it is logical that it is 
quite difficult for one state structure to overcome 
this phenomenon, which is why it is necessary to 
combine the intellectual and organisational efforts 
of many state institutions that can not only expose, 
but also stop illegal financial transactions and dis-
guising the criminal origin of funds or other prop-
erty. The reason for the increase in latency is also 
the growing corruption. Corruption and money 
laundering are inextricably linked. Corruption of-
fences such as illegal profit or theft of public funds 
are usually committed for the purpose of obtaining 
private benefits. Money laundering is the process 
of concealing illegal income obtained as a result of 
criminal activities.

The implementation of financial transac-
tions. According to the risk criteria for legalisation 
(laundering) of proceeds from crime, financing of 
terrorism and financing of proliferation of weapons 
of mass destruction, approved by the order of the 
Ministry of Finance of Ukraine “On approval of risk 
criteria for legalisation (laundering) of proceeds 
from crime, financing of terrorism and financing 
of proliferation of weapons of mass destruction” 
dated July 8, 2016, No. 584, a financial transaction 
has the risk of legalisation (laundering) of proceeds 
from crime, if it has a confusing or unusual char-
acter, or it is a set of related financial transactions 
that do not have a clear economic meaning or legit-
imate purpose, and also, in case of detection of the 
facts of repeated financial transactions, the nature 
of which gives grounds to believe that the purpose 
of their implementation is to avoid the procedures 
of mandatory financial monitoring or identifica-
tion (verification) provided for by law  [17]. The 
National Bank of Ukraine (hereinafter referred to 
as the NBU) regularly checks financial monitoring 
and compliance with the requirements of curren-
cy legislation concerning the conduct of financial 
transactions by clients of banks/non-bank financial 
institutions, the nature or consequences of which 
give grounds to believe that they may be related to 
the withdrawal of capital, legalisation of criminal 
proceeds, conversion (transfer) of non-cash funds 
into cash, implementation of fictitious entrepre-
neurship, tax evasion, etc., which may indicate or-
ganised criminal activity. This information is sent to 
law enforcement agencies. Thus, in 2018, the NBU 
sent to law enforcement officers information about 
suspicious transactions of clients of 50 financial 
institutions  [18], in 2019  – the NBU provided law 
enforcement officers with 24 letters with informa-
tion about suspicious financial transactions of cli-

ents of banks and non – bank financial institutions 
totalling almost 29.2 billion UAH, 98.0 million USD; 
currency supervision – 18 letters about large-scale 
transactions of bank clients in relation to financial 
transactions totalling about 1.4 billion UAH, 1.12 
billion US dollars, 51.1 million euros, 69.6 million 
Russian rubles.48 million zlotys. Therewith, during 
2019, 4 reports of suspicious financial transactions 
were sent to the National Anti-Corruption Bureau 
of Ukraine (hereinafter  – NABU)  [18]. In the first 
quarter of 2020, the NBU continued to provide law 
enforcement agencies with information that may 
indicate organised criminal activity. Thus, as of 
March 31, 2020, 6 letters were sent to law enforce-
ment agencies with information about suspicious 
financial transactions of clients totalling over 13.5 
billion UAH; currency supervision – 3 letters about 
large-scale transactions totalling almost 111.2 
million USD, 13.6 million EUR; 2 notifications to 
the NABU  [19]. In the second quarter of 2020, as 
of June 30, 2020, 4 letters were sent with informa-
tion about suspicious financial transactions total-
ling about 4.6 billion UAH and 1 notification to the 
NABU totalling about 24.9 million USD [20]. In the 
third quarter of 2020, as of September 30, 2020, 5 
letters were sent with information about suspicious 
financial transactions of bank clients totalling over 
7.36 billion UAH and about 24.9 million USD, and 
5 letters were sent on currency supervision issues 
that may indicate organised criminal activities and 
large-scale operations of bank clients totalling over 
133 million USD and 0.84 million EUR [21].

Therefore, it can be argued that the phenom-
ena of money laundering do not occur spontaneous-
ly. Ultimately, groups of people who have experience 
in this activity and are closely connected with finan-
cial institutions are involved in legalisation. Many 
financial transactions are used to mask traces of the 
illegal origin of income by changing the owners of 
funds, their physical movement, and withdrawing 
them in cash. It is known that criminals tend to keep 
their assets in liquid forms. The effectiveness of the 
system of countering the legalisation (laundering) 
of proceeds from crime can be achieved only with 
the coordinated functioning of the criminal-legal 
control mechanism and the financial monitoring 
mechanism.

The scientific originality of the study lies in 
the need to conduct a theoretical and practical anal-
ysis on countering the legalisation (laundering) of 
proceeds from crime in Ukraine.

Conclusions
The analysis of current practices in Ukraine regard-
ing the prevention, investigation, and punishment of 
crimes related to the legalisation of illegal income 
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shows that there are issues that will lead to an effective 
fight against these crimes on the territory of Ukraine.

Thus, given the above, it is necessary to per-
form the following actions:

1. Conduct training of specialists who will master 
various technologies for investigating crimes related to 
the legalisation (laundering) of illegal income, in par-
ticular, the ability to search and identify funds located in 
offshore zones according to the developed algorithm.
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Проблемні питання легалізації (відмивання) 
доходів, одержаних злочинним шляхом,  
і вдосконалення протидії цьому явищу в Україні
Ірина Сергіївна Кундельська
Національна академія внутрішніх справ
03035, Солом’янська площа, 1, м. Київ, Україна

Анотація
На підставі аналізу чинного законодавства, фахової літератури та з огляду на всесвітній досвід 
схарактеризувати загальні й проблемні питання легалізації (відмивання) доходів, одержаних 
злочинним шляхом, в Україні та запропонувати шляхи їх вирішення для мінімізації латентності 
легалізації злочинних доходів. Методологія. Методологічну основу дослідження становлять 
загальнонаукові та спеціальні методи наукового пізнання соціально-правових явищ і процесів, зокрема: 
історико-правовий, діалектичний, формально-логічний, системно-структурний, статистичний тощо. 
Теоретичним підґрунтям цієї публікації стали праці вітчизняних та іноземних учених щодо питань 
дослідження легалізації (відмивання) коштів, одержаних злочинним шляхом, і вдосконалення 
ефективності протидії цьому явищу в Україні в умовах сьогодення. Наукова новизна публікації полягає 
в тому, що вперше досліджено статус і результати участі України в міжурядових органах, які мають 
за мету розроблення стандартів і сприяння ефективному застосуванню законодавчих, регуляційних 
та оперативних заходів у боротьбі з відмиванням грошей. Також наведено дані офіційної статистики 
за останні роки щодо викриття легалізації правоохоронними органами й органами загального 
державного фінансового контролю. Окрім цього, набуло подальшого розвитку трактування поняття 
«легалізація (відмивання) доходів, одержаних злочинним шляхом». Висновки. Відмивання «брудних» 
грошей є складним економіко-правовим явищем, що не має кордонів. Використання міжнародного 
досвіду державних механізмів запобігання та протидії легалізації (відмиванню) доходів, одержаних 
злочинним шляхом, надасть можливість розробити комплекс ефективних національних важелів 
державного регуляторного впливу з протидії цьому виду злочинності, а також порядок взаємодії 
та координації суб’єктів протидії легалізації (відмиванню) доходів, одержаних злочинним шляхом, 
підвищити здатність фінансової системи України зокрема та державного управління загалом 
протистояти відмиванню «брудних» коштів
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легалізація доходів; предикатне діяння; набуття коштів; предмет легалізації; латентність; організована 
злочинність; MONEYVAL; FATF; ЄАГ; фінансові операції; протидія
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Abstract
The purpose of the study is to highlight the possibilities of using forensic examinations in criminal 
proceedings regarding unauthorised interference in the operation of computers, automated systems, 
computer or telecommunication networks. The study applies empirical and theoretical research 
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the operation of computers, automated systems, computer or telecommunication networks. The use of 
special knowledge in the pre-trial investigation of cybercrime is an integral part of achieving the tasks 
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Introduction
Activation of the processes of integration of infor-
mation technologies into public relations is one of 
the most substantial indicators of expanding the op-
portunities for self-realisation of a citizen in the le-
gal field of the state. This is provided by the rapid in-
formatisation of both the private and public sectors 
of public life since most of the functions of enter-
prises, institutions, or organisations are performed 
using computers, computer systems or networks.

The development of information technologies 
expands the range of possibilities of cybercrime, 
provides a direct possibility of effective protection 
against them. Now the functioning of information 
and computer systems is becoming increasingly 
important for the proper functioning of the state. 
Therefore, unauthorised interference in the oper-
ation of computers, automated systems, comput-
er networks provokes and deepens public crisis 
phenomena, weakens the image of the state on the 
world stage, negatively affects economic processes, 
hinders the establishment of a constructive dialogue 
between representatives of the state power and the 
public, destroys the foundations of the development 
of a democratic state governed by the rule of law.

None of the world's information systems had 
and does not have absolute immunity from cyber 
attacks and outside interference. Only the ways in 
which they are committed and the attitude of the 
state and society to such incidents change.

In this regard, ensuring an effective and 
high-quality investigation of crimes in the field of 
information technologies, the technical aspect of 
which is not yet a core basis in the system of train-
ing personnel for pre-trial investigation bodies, 
requires investigating these issues at an in-depth 
scientific level. However, considering the needs of 
the investigative practice and the constant hyperac-
tive development of computer technologies, there is 
still an urgent need to regularly improve the system 
of knowledge and skills of investigators regarding 
the specific features of working with digital infor-
mation during criminal proceedings, in particular 
regarding its fixation, seizure, and further research 
during forensic examinations.

The purpose of the study is to highlight the 
possibilities of using forensic examinations in crim-
inal proceedings regarding unauthorised interfer-
ence in the operation of computers, automated sys-
tems, computer or telecommunication networks.

It is necessary to solve the following tasks to 
reach the objective:

– conduct forensic characterisation of the collec-
tion of evidence, in particular in digital (electronic) 
form, their seizure and research within the frame-
work of forensic expert research in the investiga-
tion of unauthorised interference in the operation 

of computers, automated systems, computer or 
telecommunication networks;

– determine the essence and features of forensic 
expert research of material and non-material (dig-
ital) components of the evidence base, coverage of 
methods of complex search and fixation of material 
(conventional) and digital (electronic) evidence;

– based on the analysis of existing practice, form 
practical recommendations for optimising and im-
proving the quality of research on the traces of a 
crime under Art. 361 of the Criminal Code of Ukraine.

Results and Discussion
Countering crimes in the use of computer technol-
ogies requires active implementation and applica-
tion of a set of new methods and tools for effective 
pre-trial investigation. One of the most common 
crimes in the field of information technology is un-
authorised interference in the operation of comput-
ers, automated systems, computer or telecommu-
nication networks under Art.  361 of the Criminal 
Code of Ukraine.

According to the statistics of the National Po-
lice of Ukraine, in 2017, as a result of massive cyber 
attacks of the PetyaA computer virus on Ukrainian 
infrastructure, the number of registered criminal 
offences with the above qualification was 2186 
against 592 in 2016. Therewith, the indicators of 
registered criminal offences under Art. 361 of the 
Criminal Code of Ukraine over the past two years 
remain at a fairly high level, considering statistical 
data. Thus, during the eleven months of 2020, 1,174 
criminal offences were registered, which is compa-
rable to 1.289 criminal offences in 2019 [1].

According to its content, Art. 361 of the Crim-
inal Code of Ukraine provides for unauthorised in-
terference in the operation of automated electronic 
computers, their systems, or computer networks, 
which led to the distortion or destruction of com-
puter information or carriers of such information, 
and the spread of a computer virus through the use 
of software and technical means intended for un-
authorised entry into these machines, systems, or 
computer networks and capable of causing distor-
tion or destruction of computer information or car-
riers of such information [2].

Experts in the field of informatisation and 
communications claim that cyber attacks, in partic-
ular, fall under the sanction of art. 361 of the Crimi-
nal Code of Ukraine, implemented by malefactors	
 to violate the confidentiality, integrity, or availabili-
ty of public information resources (or private ones) 
stored, processed, and circulated in a computer/
information-telecommunication system. For this 
purpose, they mainly use the vulnerabilities of such 
systems, that is, their inability to resist the imple-
mentation of a certain threat or a set of threats [3].
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It is necessary to use typical investigative 
situations of the initial stage of the investigation to 
outline the range of expert studies that allow cover-
ing and proving the fact of a crime under Art. 361 of 
the Criminal Code of Ukraine, namely:

‒ committing a crime by direct (physical) access of 
an attacker to the hardware of a computer, connecting 
to a computer network through connections on elec-
tric switchboard or wired lines, which are conduct-
ed, in particular, by secret entry into the premises;

‒ commission of a crime by remote access to a 
computer, computer or automated system through 
other computers using telecommunications or 
wireless networks.

The conclusions of forensic experts in the 
vast majority of criminal proceedings and other 
types of legal proceedings play the role of the most 
important evidence, without which it is almost im-
possible to resolve a certain case [4]. The effective-
ness of the investigation, according to these situ-
ations, provides for the appointment and conduct 
of forensic examinations – investigations based on 
special knowledge in the field of science, technolo-
gy, art, crafts of objects, phenomena, and processes 
to provide an assertion on issues that are or will be 
the subject of judicial review [5], depending on the 
specific circumstances of the initial stage of the in-
vestigation, tracological, biological, and main in the 
process of proof – computer-technical types of fo-
rensic examinations are appointed.

According to these investigative situations, to 
examine the traces of illegal access to the hardware 
of a computer, or a computer network, it is neces-
sary to examine the traces of criminal actions that 
remained on objects and their surfaces, analyse the 
situation of the scene: to examine the places of the 
possible connection to the wired lines that lead to 
the premise, the state of connections in electric 
switchboards, the intactness of door locks, the pres-
ence of traces of hands, shoes (feet), other parts 
of the body, hair, smell traces in possible places of 
physical contact of the criminal with the elements 
of the crime scene, etc. The presence of such traces 
of crime must be in the centre of attention: traces 
of hands (papillary patterns), traces of shoes (feet) 
that the offender left during access to computer 
equipment, or traces of breaking locks, doors, seals 
on electric switchboards, etc.

Sharing the opinion of O.M. Dufenyuk [6], for 
the methodological support of forensic expert ac-
tivity in criminal proceedings, the priority is algo-
rithmisation of expert actions, which will allow for 
obtaining more accurate and reliable results with 
fewer resources and time.

First of all, the need to conduct a tracological 
examination of the identified traces is established, 
which is aimed at identifying or determining the  

generic (group) belonging of individually defined 
objects by materially fixed traces, in particular by the 
reflections of their trace-forming surfaces; diagnose 
the properties, condition of the object; establish the 
mechanism of trace formation (situational tasks), etc.

Tasks and possibilities of forensic examina-
tions in criminal proceedings on unauthorised in-
terference in the operation of computers, automat-
ed systems, and computer or telecommunication 
networks are considered below. The subject of the 
investigation of tracological examination during 
the investigation of the crime under Art.  361 of 
the Criminal Code of Ukraine, there are two main 
groups of traces: 1) human traces (traces of the hu-
man skin, shoes, clothing (gloves, etc.); 2) traces of 
tools (traces of tampering, traces on mechanical 
locks, control devices, etc.). This list is not exhaus-
tive, it is the basis for forensic knowledge of the sit-
uation by the investigator, so to identify other trac-
es, it is recommended to inspect the scene with the 
involvement of a criminalist, expert.

The task of fingerprinting is to establish a 
person's identity based on a set of common and 
individual features reflected in the handprint. 
Instruction on the appointment and conduct of 
forensic examinations and expert research, ap-
proved by Order No. 53/5 of the Ministry of Justice 
of Ukraine of October 8, 1998, (as amended by the 
order of the Ministry of Justice of Ukraine of De-
cember 26, 2012, № 1950/5) (hereinafter referred 
to as the Order of the Ministry of Justice No. 53/5), 
defines a typical list of questions that are put for 
the expert's decision: whether there are traces 
of hands on the object; whether these traces are 
suitable for identification; whether the traces of 
hands left by a specific (one) person; whether the 
traces left by one person in different places; what 
features do the hands of the person who left the 
traces (absence of fingers, presence of scars, etc.); 
as a result of what action the trace was left (grab-
bing, touching, etc.); whether there were traces on 
the surface of a particular object; whether there 
are signs of transfer of the traces from one surface 
to another, etc. [7].

In the analysed category of criminal proceed-
ings, tracological examinations are often appointed 
to examine shoe traces. The following questions can 
be asked to solve this expert study: whether there 
are traces of shoes on this surface (this object) and 
whether these traces are suitable for identifying 
shoes; whether the traces are left by shoes seized 
from a certain person; whether the same shoe 
leaves traces collected from different places; what 
kind of shoes leave these traces, what are its char-
acteristics, distinguishing features (size, degree of 
wear, etc.); what is the approximate height of the 
person who left the traces, etc. [7].
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The diagnostic task of such a study also pro-
vides an opportunity to determine the features of a 
person's movement, the size of their shoes, approx-
imate height, etc. The investigator must inform the 
expert about the facts of wearing or repairing the 
shoes provided for research after the crime and be-
fore the appointment of the expert examination to 
ensure the objectivity of the study.

Expert examination of tampering traces al-
lows for identifying a specific instance or type 
(features) of the used tool based on the traces of 
its direct action. This type of tracological examina-
tion solves issues related to the establishment of 
the mechanism (method) of tampering, the area in 
which the interference was broken (from the inside 
or outside), the type of product that left a trace, the 
possible method of its manufacture, etc.

The expert is asked the following questions 
to perform these tasks: whether tampering or an-
other action was committed by this tool; what kind 
of tool was used to commit tampering; how the ob-
ject was damaged (by cutting, sawing, drilling, etc.); 
what kind of tool damaged the object; whether trac-
es of tampering, collected from different places of 
events, were left by the same tool [7].

The expert is preferably provided with an ob-
ject with traces of tampering to conduct this exam-
ination. Sometimes it is recommended to provide 
casts from three-dimensional objects. The reali-
ties of practical investigative activity indicate that 
if there is no certainty that the seized tools corre-
spond to the detected traces of tampering, it is nec-
essary to inform the expert and ask questions about 
the method and possible auxiliary elements for the 
committed tampering. A separate investigative sit-
uation related to secret entry into a room with com-
puter equipment consists of de-energising alarm 
systems and surveillance cameras due to blocking 
their signal by damaging cables.

In this case, the tracological examination of 
cables and tools provides an opportunity to resolve 
the following questions: how the cable was dam-
aged (by cutting, sawing, snapping, etc.); whether 
this tool damaged the cable (the part of cable with 
damage trace is investigated); one or more tools 
damaged the cable (the part of cable with damage 
trace is investigated); whether the cable fragments 
collected during (separate) inspections of the crime 
scene were one (dates of procedural actions) [7].

The objects of expertise of locking and safety 
(control) devices (means) are locks and other lock-
ing devices, seals, and control devices (means). The 
task of this study is to establish the fact and method 
of unlocking (braking) the device, the type of object 
used for this purpose, and its identification. In the 
case of examining seals, it is possible to identify the 
seal vice, the fact of re-glueing paper control tools, 

etc. When examining locks, the expert, if possible, 
is sent lock picks and other items that could have 
been used to unlock or break the lock, and all the 
keys to these locks.

Tracological examination of locks provides 
answers to the following questions: whether the 
lock is in good condition; what is the cause of the 
malfunction of the lock; whether there are traces 
of foreign objects on the surfaces of the lock; if so, 
what objects (tools) left them; whether the lock 
was unlocked with a lock pick, picked, or fake key; 
whether it is possible to unlock the lock with the 
provided key (lock pick); how (the picking of the 
provided lock was conducted) the lock was un-
locked; whether the provided lock was picked by 
the provided tool, etc. [7].

As part of the tracological study of seals, con-
sidering the investigative situation of the investiga-
tion of the crime under Art. 361 of the Criminal Code 
of Ukraine, it is necessary to determine the follow-
ing questions: whether the seal was compressed 
with these sealing vices; whether the seals were 
compressed with the same sealing vice; wheth-
er the seal was opened and re-compressed after it 
was compressed with a sealing vice; how and with 
what tool the seal was opened and re-compressed; 
whether it is possible to extract the material used 
for sealing (wire, twine, cord) from this seal, with-
out damaging it; whether the seal was opened with 
the provided tools [7].

The expert must, in addition to the seal, pro-
vide the seal vice with which it was supposed to 
be sealed, or experimental seals compressed by 
this vice to establish the fact of opening the seal. It 
should be considered that during the examination 
in the process of conducting expert experiments, 
the expert can use over 10 non-compressed seals, 
similar to the investigated ones, and the same num-
ber of samples of materials (wire, twine, cord) that 
were used during sealing.

The analysis of investigative practice shows 
that in criminal proceedings under Art. 361 of the 
Criminal Code of Ukraine, there are cases in which 
accomplices of the main perpetrators of a crime en-
ter the premises (Art. 162 of the Criminal Code of 
Ukraine) with computer equipment or a network in 
a rather primitive way – by breaking the glass of a 
window frame, plastic partitions, etc. In such cases, 
the subjects of the investigation should separately 
consider the possibilities of tracological expertise 
to establish the whole in parts.

This type of research provides an opportunity 
to determine whether the parts of the object (found 
fragments, pieces, etc.) have a common line (sur-
face) of separation, that is, whether they previously 
formed a single whole. The expert can be faced with 
the following questions: whether the found parts 
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formed a single whole; how its parts were separated 
from the object; to what type does the object, part 
of which was removed from the scene belong  [7].

All found parts that previously may have 
formed one item are submitted for examination. 
The list of issues resolved by forensic examina-
tions, defined by the Order of the Ministry of Justice 
No. 53/5, is indicative and during the investigation 
of unauthorised interference in the operation of 
computers, automated systems, computer or tele-
communication networks may require clarification 
or adjustment on the recommendations of a spe-
cialist or expert, depending on the specific circum-
stances of the case.

Increased attention during the recording of 
criminal actions under Art. 361 of the Criminal Code 
of Ukraine should be focused on the possibilities of 
examination of biological traces of a person, which 
are recorded during an investigative examination.

In this regard, during the investigation of 
a crime under Art.  361 of the Criminal Code of 
Ukraine, a forensic medical examination of material 
evidence is typical. Depending on the type of physi-
cal evidence of biological origin, the forensic medi-
cal examination is conducted by a separate special-
ised department of the bureau of forensic medical 
examinations, in accordance with the rules for con-
ducting certain types of examinations approved by 
the order of the Ministry of Health of Ukraine No. 6 
of January 17, 1995, (hereinafter referred to as the 
order of the Ministry of Health No. 6) [8].

Considering the typical investigative situ-
ations of the initial stage of the investigation of 
a crime under Art.  361 of the Criminal Code of 
Ukraine, physical evidence of biological origin in-
cludes: traces of blood, hair, skin epithelium, sali-
va, tear fluid, etc. The algorithm for investigating 
stated physical evidence covers, in particular, de-
tection, description, photographing, extraction, and 
packaging of traces of biological origin; establishing 
the presence of blood, hair, other biological fluids 
and tissues (saliva, tear fluid, etc.) in the collected 
expert materials; establishing the specific, sexual, 
group affiliation of traces (in particular, according 
to isoserological and immune systems); excluding 
or establishing the affiliation of traces of biological 
origin to a specific person (the importance of mo-
lecular-genetic methods) [9].

The study of traces of biological origin is 
conducted in accordance with the methodology ap-
proved by the order of the Ministry of Health No. 6. 
The list of indicative questions that are put to the 
decision of a forensic medical examination is not 
fixed at the regulatory level.

However, the results of cooperation between 
investigators and forensic medical experts in the 
investigation of crimes allowed forming typical 

questions that are put to the decision of the forensic 
medical examination of material evidence.

Thus, forensic medical (immunological) ex-
amination of blood traces during the investigation 
of a crime under Art.  361 of the Criminal Code of 
Ukraine should answer the following questions: 
whether there is blood on the object; blood type; 
gender of the person it belongs to; whether that 
person is an adult or a child; what is the regional 
longevity of blood stain; what is the prescription of 
blood spots; whether the origin of blood from a par-
ticular person is possible [10].

Analysing the investigative practice, it was 
established that cases of collecting and analysing of 
hair found in places of physical access to the hard-
ware of computers or servers is not uncommon. 
Such objects are sent for forensic medical (cytologi-
cal) examination. In the departments of forensic cy-
tology, studies are conducted to establish the pres-
ence of human tissue cells in traces and physical 
evidence, determining their specific, group, gender, 
and organ-tissue affiliation.

The study of hair is conducted during a fo-
rensic medical (cytological) examination, which 
asks the following questions: whether the provided 
object is hair; if so, whether it belongs to a person 
or animal; from what part of the body it originates; 
whether there is mechanical damage to it; what is 
the method of hair removal (dropped, torn); wheth-
er the hair has signs of chemical or thermal effects; 
whether there are diseases of the hair; what is its 
gender and individual affiliation, etc.

Comparative cytological examination based 
on the total characteristics establishes the simi-
larity or dissimilarity of hair, and not its identity, 
since the hairs from the head of one person may 
differ, but the hair of different people may have the 
same characteristics [11]. Considering this feature, 
a complex of studies is conducted, which includes 
one of the variants of DNA analysis-polymorphism, 
which determines the source of hair origin. This 
study has the following names: DNA examination, 
molecular-genetic or genotyposcopic examination. 
The results of the molecular-genetic examination of 
mixed biological traces distinguish them and deter-
mine by individual characteristics the specific indi-
viduals who left them on the subject provided for 
research [9].

The possibility of using the examination of 
computer equipment and software products (in the 
forensic literature, the name “computer-technical 
expertise” is more common) and the examination 
of telecommunications systems and means are im-
portant while investigating criminal proceedings 
under Art.  361 of the Criminal Code of Ukraine. 
These studies are provided for in paragraphs 13 and 
14 of the Order of the Ministry of Justice No. 53/5.
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During the analysis of scientific sources, sub-
species of expertise of computer equipment and 
software products are established:

‒  hardware examination (analysis of computer 
technical means);

‒  software examination (analysis of algorithms 
involved in the device and ensuring its perfor-
mance); 

‒  Information examination (installation, analy-
sis of files operated by the user, evaluation of data 
functionality, their purpose, identification of be-
longing to the type of operational information).

The tasks of examination of computer equip-
ment and software products are: establishing the 
working condition of computer-technical means; 
establishing circumstances related to the use of 
computer-technical means, information, and soft-
ware; identifying information and software con-
tained on the computer; establishing compliance of 
software products with certain versions or require-
ments for its development.

The expertise of telecommunications systems 
and tools was formed in the process of improving 
and deepening the methods of computer-technical 
expertise. This was due to the rapid development of 
types and forms of data transfer between individual 
computers. Mass connection of society to the global 
Internet, Wi-Fi and Bluetooth communication mod-
ules have determined the generally accepted norm 
of computer functionality. The need to examine 
routes and methods of information transmission 
formed tasks for the examination of telecommuni-
cations systems and means: determining the char-
acteristics and parameters of telecommunications 
systems and means; establishing facts and methods 
of transmitting (receiving) information in telecom-
munications systems; establishing facts and meth-
ods of accessing systems, resources and information 
in the field of telecommunications; determining the 
quality of providing telecommunications services 
at the level of their consumption; establishing the 
configuration and working condition of telecommu-
nications systems and means; establishing the type, 
brand, model, and other classification categories 
of telecommunications systems and means; inves-
tigating algorithms for information processing and 
protection in the field of telecommunications [7].

The Order of the Ministry of Justice No. 53/5 
provides for an indicative list of questions that are 
put for solving by the examination of computer 
equipment and software tools: whether this medi-
um contains information that interests the inves-
tigator, in what form; whether the medium of the 
computer under study contains information about 
certain user actions; whether the drive under study 
underwent certain procedures for the purpose 
of destroying information; whether the specified 

information could have been created on this com-
puter, or it was transferred from another medium; 
how the information was transferred to the com-
puter (medium) under study; what is the technol-
ogy and chronology of creating a certain electronic 
document; what attributes (time of printing, edit-
ing, creating, deleting, etc.) of files containing infor-
mation that interests the investigator; whether the 
hard drive of the computer under study contains 
certain software; what functional malfunctions this 
computer equipment or its individual components 
and devices have, how these malfunctions affect the 
operation of the equipment in general; whether it is 
possible to perform certain actions using this soft-
ware product; whether this software product (pro-
gramme code) implements the functions provided by 
the technical specification for its development [7].

When conducting an expert examination of 
telecommunications systems and means, the object 
of research is telecommunications systems, means, 
networks, and their components, the information 
that they transmit, receive, and process. The exam-
ination solves the following questions: what type, 
brand, model of the telecommunication means (sys-
tem); whether the telecommunication means (ob-
ject) is in working condition; what characteristics of 
connections to the network the telecommunication 
means has; whether the user of the telecommuni-
cation network changed the settings of individual 
devices, at what time, what are their values; what 
is the general nature of connections to the telecom-
munication network performed by the object (tele-
communication system, means); through which 
software tools were connected to the telecommu-
nication network; what is the topology of the hard-
ware combined into the telecommunication system; 
whether the functioning of the telecommunication 
means (system) corresponds to the technical doc-
umentation; what technical characteristics (param-
eters) has the telecommunications mean (system); 
whether there is a fact of access to the telecommu-
nications system and in what way; whether the use 
of resources and information in the telecommu-
nications system, in what way; whether there is a 
fact of transmission (acquisition) of information in 
the telecommunications system and in what way; 
whether there are signs of interference in the opera-
tion of the telecommunications system; whether the 
hardware could be combined into a telecommunica-
tions network and by what signs; what data routing 
paths in the telecommunications system, etc.  [7].

The proposed list is indicative, so depending 
on the circumstances of the crime under investiga-
tion, the questions should be adjusted, specified, 
and supplemented, considering the advice of a spe-
cialist or expert who will conduct the examination. 
According to O.V.  Yakovlev  [12], it is unacceptable 
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from a procedural standpoint to formulate general 
questions for the expert, for example: “is the provid-
ed object suitable for research?”, since even within 
the same type of expertise, the examination can be 
identification, classification, diagnostic, situational. 
Procedural extremes are caused by the question: 
“Does the hard magnetic disk drive provided for 
research contain information related to criminal 
proceedings?” since the expert cannot know what 
information concerns the pre-trial investigation.

The existence of competition between non-gov-
ernmental expert institutions conducting such types 
of research has a positive impact on the develop-
ment and professional improvement of specialists in 
expert research of computer technology, software, 
telecommunications systems, and their means. This 
helps to expand the capabilities of computer-tech-
nical expertise and the list of issues that it solves.

The examination of investigative and expert 
practice, the analysis of scientific sources demon-
strated that other issues that are not provided for 
by the Order of the Ministry of Justice No. 53/5 are 
also put on the solution of computer-technical ex-
aminations, which experts successfully solve, for 
example: whether information with keywords “..” 
is contained on the media provided for research; 
whether the media provided for research contained 
files that were subsequently deleted; if so, which 
files and what content; from which of the comput-
ers provided for research, access to the Internet 
was made, at what addresses, in what period of 
time; whether there are software products on the 
computer under study designed to crack the pass-
word and unauthorised access to computer sys-
tems; whether it is possible to perform a certain 
task using a software product (which one is indicat-
ed); what is the level of professional training in pro-
gramming and working with computer equipment 
of the person who performed certain actions with 
the computer and software; whether the program-
ming style of the software under study corresponds 
to ones of a certain person; whether the program-
ming techniques and tools used in the creation of 
the software product under study correspond to the 
techniques and tools used by a certain person [13].

Along with the main tasks of complex foren-
sic examination of computer equipment, software, 
telecommunications systems, and their tools, it is 
possible to solve issues of an auxiliary nature re-
garding the level of professional training of individ-
uals in the field of programming and working with 
computer equipment. For example, identification 
of the user through keyboard style (by the speed 
of typing characters, the habit of using the main 
or auxiliary part of the keyboard, features of “dou-
ble” or “triple” keystrokes, and favourite computer 
control techniques. Identification of keyboard style 

consists in selecting the appropriate standard from 
the list of standards stored in the computer's mem-
ory, based on evaluating the similarity of the hand-
writing parameters of one of the users who have the 
right to work to this standard [14].

The expediency of assigning a comprehen-
sive forensic examination of computer equipment, 
software, telecommunications systems, and their 
means in criminal proceedings under Art. 361 of the 
Criminal Code of Ukraine is justified by the presence 
in the Register of methods for conducting forensic 
examinations of the Ministry of Justice of the appro-
priate methodology for this type of expert research. 
Therewith, this register does not contain a separate 
methodology for conducting research on telecom-
munications systems (equipment) and tools, in con-
trast to the methodology for investigating computer 
equipment and software products [15].

The scientific originality of the study is 
formed by the results of the analysis of the problems 
and features of fixing the traces of a crime in the 
investigation of unauthorised interference in the 
operation of computers, automated systems, com-
puter networks or telecommunication networks, 
the object of encroachment is information stored in 
a computer, on a certain medium, and/or software. 
A set of measures for recording and working with 
material traces of a crime on the hardware compo-
nent of computer equipment, and with information 
stored on their media and matters for pre-trial in-
vestigation, was considered. The features of using 
the capabilities of forensic research in the investi-
gation of unauthorised interference in the opera-
tion of computers, automated systems, computer 
or telecommunication networks were highlighted, 
the object of encroachment is information stored in 
a computer, on a certain medium, and/or software. 
The expediency of considering the provisions of the 
methodology for investigating computer equipment 
and software products combined with the pro-
visions of the Register of methods defined by the 
Ministry of Justice was substantiated. In such cas-
es, the pre-trial investigation bodies should comply 
with the requirements of the current regulatory 
and administrative (departmental) acts of Ukraine, 
apply to the investigating judge with a request for 
the appointment of a comprehensive forensic exam-
ination of computer equipment and software prod-
ucts, examination of telecommunications systems 
and means. Such an expert statement will comply 
with the provisions of the Criminal Procedure legis-
lation of Ukraine, and paragraphs 13 and 14 of the 
Order of the Ministry of Justice No. 53/5. Examples 
of storing or even hiding information of interest for 
pre-trial investigation on computer hard drives were 
considered to illustrate this position, leading to the 
investigation of a computer or computer network 
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as an environment in which unauthorised leakage, 
loss, forgery, blocking of information is conducted, 
its processing process is distorted or the estab-
lished procedure for its routing is violated.

Conclusions
Pre-trial investigation of unauthorised interference 
in the operation of computers, automated systems, 
computer networks or telecommunication networks, 
considering the specific features of the crime and the 

methods of its commission, requires special training 
of the investigator, the presence of appropriate foren-
sic knowledge, and skills and abilities. Therefore, the 
analysis of the possibilities of such examinations as 
tracological, fingerprint, forensic-medical examina-
tion of physical evidence, molecular-genetic, exam-
ination of computer equipment and software prod-
ucts, and examination of telecommunications systems 
and tools is important during the investigation of 
various manifestations of cybercrime in Ukraine.

References
[1]	 Arseniuk, T.M., Beliak, Yu.M., & Boiarov, V.I. (2005). Examinations in judicial practice. Kyiv: Yurinkom Inter.
[2]	 Boichenko, S.B., Boiarov, V.I., & Budko, T.V. (2015). Expertise in the judicial process of Ukraine. Kyiv: 

Yurinkom Inter.
[3]	 Borysova, L.V., Bilenchuk, P.D., & Malii, M.I. (2020). Examination as a means of establishing the facts and 

circumstances of committing transnational computer crimes. Forensics and Forensics, 65, 230-239.
[4]	 Dufeniuk, O.M. (2019). Ensuring forensic activity in criminal proceedings: A systemic paradigm. Bulletin 

of Lviv University of Trade and Economics, 8, 163-173.
[5]	 Kliuiev, O.M. (2019). Improving the expert support of justice: Theoretical, legal and organizational 

aspects. Theory and Practice of Forensic Science and Criminology, 19, 102-117.
[6]	 Criminal Code of Ukraine No 2341-III. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/

show/2341-14
[7]	 Marchuk, A.I. (1997). Forensic medicine. Kyiv: Heneza.
[8]	 Mishalov, V.D., Khokholieva, T.V., & Bachynskyi, V.T. (2018). Forensic medicine. Chernivtsi: Misto.
[9]	 Order of the Ministry of Health of Ukraine “Instructions for forensic examination” No. 6. (1995, January). 

Retrieved from https://zakon.rada.gov.ua/laws/show/z0254-95
[10]	Order of the Ministry of Justice of Ukraine “Instructions on the appointment and conduct of forensic 

examinations and expert studies” No. 53/5. (1998, October). Retrieved from https://zakon.rada.gov.ua/
laws/show/z0001-13#Text

[11]	Disclosure of public information. (2020). Retrieved from https://www.npu.gov.ua/activity/zviti/
oprilyudnennya-publichnoji-informacziji.html

[12]	Register of methods of forensic examinations. (2020). Retrieved from http://rmpse.minjust.gov.ua
[13]	Salnyk, S.V., Storchak, A.S., & Kramskyi, A.Ye. (2019). Analysis of vulnerabilities and attacks on state 

information resources processed in information and telecommunication systems. Information Processing 
Systems, 2(157), 121-128.

[14]	Yakovliev, O.V. (2019). The role of the prosecutor – procedural manager of the pre-trial investigation in the 
appointment of forensic examination and evaluation of its results. Forensics and Forensics, 64, 350-360.

[15]	Law of Ukraine “About forensic examination” No. 4038-XII. (1994, February). Retrieved from https://
zakon.rada.gov.ua/laws/show/4038-12

Список використаних джерел
[1]	 Експертизи у судовій практиці : бюлетень / Т.М. Арсенюк, Ю.М. Беляк, В.І. Бояров та ін. ; за заг. ред. 

В.Г. Гончаренка. Київ: Юрінком Інтер, 2005. 480 с.
[2]	 Експертизи в судочинстві України : наук.-практ. посіб. / С.Б. Бойченко, В.І. Бояров, Т.В. Будко та ін. 

Київ : Юрінком Інтер, 2015. 504 с.
[3]	 Борисова Л.В., Біленчук П.Д., Малій М.І. Експертиза як засіб установлення фактів і обставин 

вчинення транснаціональних комп’ютерних злочинів. Криміналістика і судова експертиза. 2020. 
№ 65. С. 230–239.

[4]	 Дуфенюк О.М. Забезпечення судово-експертної діяльності у кримінальному провадженні: 
системна парадигма. Вісник Львівського торговельно-економічного університету. 2019. №  8. 
С. 163–173.

[5]	 Клюєв О.М. Удосконалення експертного забезпечення правосуддя: теоретичні, правові та 
організаційні аспекти. Теорія та практика судової експертизи і криміналістики. 2019. №  19. 
С. 102–117.

[6]	 Кримінальний кодекс України: Закон України від 5 квітня 2001 р. № 2341-ІІІ. URL: https://zakon.
rada.gov.ua/laws/show/2341-14.



Law Journal of the National Academy of Internal Affairs, 20(2), 81-89

Chernіakhovskyі

89

[7]	 Марчук А.І. Судова медицина: курс лекцій. Київ: Генеза, 1997. 143 с.
[8]	 Судова медицина : підручник / В.Д. Мішалов, Т.В. Хохолєва, В.Т. Бачинський та ін. Чернівці: Місто, 

2018. 575 с.
[9]	 Інструкція про проведення судово-медичної експертизи: наказ Міністерства охорони здоров’я 

України від 17 січня 1995 р. № 6. URL: https://zakon.rada.gov.ua/laws/show/z0254-95.
[10]	Інструкція про призначення та проведення судових експертиз та експертних досліджень: наказ 

Міністерства юстиції України від 8 жовтня 1998 р. № 53/5. URL: https://zakon.rada.gov.ua/laws/
show/z0001-13#Text.

[11]	Оприлюднення публічної інформації. Національна поліція. URL: https://www.npu.gov.ua/activity/
zviti/oprilyudnennya-publichnoji-informacziji.html.

[12]	Реєстр методик проведення судових експертиз. Міністерство юстиції України. URL: http://rmpse.
minjust.gov.ua.

[13]	Сальник C.В., Сторчак А.С., Крамський А.Є. Аналіз вразливостей та атак на державні інформаційні 
ресурси, що обробляються в інформаційно-телекомунікаційних системах. Системи обробки 
інформації. 2019. Вип. 2. № 157. С. 121‒128.

[14]	Яковлєв О.В. Роль прокурора – процесуального керівника досудовим розслідуванням у призначенні 
судової експертизи та оцінці її результатів. Криміналістика і судова експертиза. 2019. № 64. С. 350–360.

[15]	Про судову експертизу: Закон України від 25 лютого 1994 р. № 4038-ХІІ. URL: https://zakon.rada.
gov.ua/laws/show/4038-12.

Сучасні можливості судових експертиз у 
розслідуванні несанкціонованого втручання в 
роботу комп’ютерів, автоматизованих систем, 
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Анотація
Метою дослідження є висвітлення можливостей використання судових експертиз у кримінальних 
провадженнях щодо несанкціонованого втручання в роботу комп’ютерів, автоматизованих систем, 
комп’ютерних мереж чи мереж електрозв’язку. У статті застосовано емпіричні й теоретичні методи 
дослідження. Серед емпіричних методів використано опитування працівників оперативних підрозділів 
кіберполіції та судових експертів системи Міністерства внутрішніх справ, аналіз даних відкритої частини 
Єдиного державного реєстру судових рішень. З-поміж теоретичних методів застосовано аналіз і синтез, 
аналогію, порівняння, узагальнення. Запропоновано методологію дослідження слідової картини злочину, 
передбаченого ст. 361 Кримінального кодексу України, з використанням можливостей судово-експертних 
досліджень різних видів для фіксації та дослідження фізичних слідів злочину, а також призначення саме 
комплексної судової експертизи комп’ютерної техніки, програмного забезпечення, телекомунікаційних 
систем та їх засобів. Обґрунтовано необхідність удосконалення нормативних актів відповідно до 
методики дослідження комп’ютерної техніки та програмних продуктів. 1. Результати судово-експертних 
досліджень є ключовим елементом доказової бази сторони обвинувачення в кримінальних провадженнях 
щодо несанкціонованого втручання в роботу комп’ютерів, автоматизованих систем, комп’ютерних мереж 
чи мереж електрозв’язку. 2. Застосування спеціальних знань у досудовому розслідуванні кіберзлочинів 
є невід’ємною складовою для досягнення завдань кримінального провадження. 3. Нормативно-правове 
забезпечення судово-експертної діяльності для забезпечення потреб досудового розслідування потребує 
вдосконалення на підставі сучасних провідних методик проведення експертних досліджень

Ключові слова:
комп’ютер; автоматизована система; комп’ютерна мережа; мережа електрозв’язку; несанкціоноване 
втручання в роботу комп’ютерів; кіберзлочини; судова експертиза
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The relevance of the study is determined by the subject of the research and provides for: further scientific 
development of the doctrine of women's rights in modern society and the state; improvement of theoretical 
material on the essence of fundamental research and the procedure for its implementation; analysis of 
the effectiveness of the Verkhovna Rada of Ukraine in recent years of its work (based on the indicators 
of introduced and adopted bills and draft resolutions); justification of the expediency and possibility of 
influencing the law-making activities of public authorities of the feminist movement. The purpose of the 
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study are: to determine the importance of women's rights for modern society and the state; analyse the 
essence of studies; clarifying the specific features of introducing studies into the legislation of Ukraine. The 
research methodology consists of epistemological and ontological approaches to the subject of analysis. 
The long-term practice of interaction of academic personnel with public authorities shows that the final 
stage of developing new scientific ideas should be the introduction of regulations for consideration by state 
authorities. Undoubtedly, researchers should be involved in improving the current legislative acts. They 
resort to the implementation of studies only when their practical importance in a particular area is identified. 
The consistent involvement of higher educational institutions and other scientific communities in this 
process is still at the level of theoretical justification. The issue of women's rights is marked by a number of 
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the rights and interests of women is argued. The forms of manifestation of feminism are investigated
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Introduction
The legal regulation of women's rights in Ukraine 
is relatively appropriate and is not inferior to in-
ternational standards. Therewith, the rapid devel-
opment of social life at the present stage is marked 
by the emergence of numerous new material and 
spiritual goods offered to women of all strata of the 
population. The inaccessibility of some of them or 
an insufficient measure of satisfaction with them 
from time to time become relevant, and sometimes 
with political overtones. Thus, strikes and demon-
strations to protect women's rights are rarely or-
ganised, let alone revolutionary events. No political 
force, directing the struggle for women's rights in a 
conscious area, pursues a course to maintain pro-
test moods and achieve the desired result.

The historical development of Ukraine and 
the civilised world, in general, has encouraged 
women to conduct studies on the problems of their 
legal status.

The practical implementation of the conse-
quences of these fundamental studies is designed 
to accelerate scientific and technological progress 
because it allows focusing on protecting such a 
“valuable resource” as a woman. The use of their 
work should be based on the implementation of the 
achieved scientific results in legal regulation and 
law application.

Fundamental studies are characterised by 
certain ways of scientific investigation, determined 
by the logic of the development of science. Due to 
this, all its areas are able to quickly achieve the 
desired result, embodied in such a chain: theoret-
ical research  – regulatory findings  – practical im-
plementation. Among certain scientific areas, new 
ideas are concentrated during certain periods, giv-
en that, the possibility of practical implementation 
is problematic. Thus, a pragmatic assessment of 
the consequences of studies is not always justified, 
since a certain array of new scientific information 
has cognitive importance.

Therewith, in various areas of constitution-
al and legal research, there is a situation in which 
researchers and specialists are confident that they 
have objective conditions for the effective transfer 
of scientific achievements to the field of state-build-
ing. Such scientific areas are the closest to the field 
of law-making activity.

Studies and draft laws themselves do not 
cause changes in the constitutional order. This re-
quires objective conditions, in particular, the readi-
ness of public authorities, civil society institutions, 
and the population to master new scientific knowl-
edge [1]. However, theoretical scientific intelligence 
should be considered a prerequisite for the estab-
lishment of comprehensive plans to change the le-
gal status of women in Ukraine.

The purpose of the study is to examine the 
methodology for improving the rights and inter-
ests of women and to introduce the results of fun-
damental studies on this issue into the practice of 
state processes. Achieving the goal involves the im-
plementation of the following tasks: determining 
the importance of women's rights for modern so-
ciety and the state; analysing the essence of scien-
tific investigation; clarifying the specific features of 
introducing studies into the legislation of Ukraine.

Results and Discussion
Currently, the legal mechanism that regulates the im-
plementation of the studies' achievements requires 
detailing and defining a number of conceptual pro-
visions. The existing regulations lack an interpre-
tation of the concept of “implementation of results 
of fundamental studies”. This is probably due to the 
fact that the implementation process covers the ac-
tivities of academic and educational institutions, 
state and local government bodies, and individual 
officials  – all the main subjects of implementing 
scientific achievements. The presence of this defi-
nition, legalised in regulatory documents, will op-
timise the organisation and planning in the field of 
scientific research, and get rid of a number of nega-
tive factors that hinder the implementation process.

In today's conditions, even in relation to ap-
plied studies, a generally accepted interpretation, 
allowing unambiguously recording the content and 
the fact of implementing a completed study has not 
been developed. It is more difficult for legal experts 
to formulate a definition of the results of fundamen-
tal studies. According to experts, establishing the 
fact of implementing the results is insufficient. It 
should be considered that the new scientific result 
was tested in the conditions of experimental imple-
mentation. This criterion has become widespread 
in the analysis of the implementation work of indi-
vidual academic institutions.

Scientific activity in higher education institu-
tions is an integral part of the educational process 
and aims to integrate scientific, educational, and 
industrial activities in the higher education system. 
This intellectual creative activity is aimed at obtain-
ing and using new knowledge and covers the fol-
lowing stages of obtaining scientific products:

‒ formulating (emergence) of the problem;
‒ building new hypotheses and applying existing 

ones;
‒  creating and implementing of new research 

methods aimed at proving hypotheses;
‒ generalising the results of scientific activity.

The main product that meets the goals and 
problems to be solved, science acquires only after 
the completion of the cycle in the form of laws and 
theories. At the intermediate stages, science receives 
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a by-product, part of which is used in this cycle, and 
the other part provides replenishment of knowl-
edge and the establishment of new cycles. There are 
various types of scientific activities: investigation-
al, scientific-organisational, scientific-pedagogical, 
scientific-informational, scientific-auxiliary, etc.  [2].

The main objectives of scientific activity in 
institutions of higher education are: organic uni-
ty of the content of education and programmes of 
scientific activity; creation of standards of higher 
education, textbooks, and teaching aids considering 
the achievements of science and technology; intro-
duction of the results of studies into practice; direct 
involvement of subjects of the educational process 
in the implementation of the studies conducted at 
the university; organisation of scientific, scientif-
ic-practical, scientific-methodological seminars, 
conferences, olympiads, competitions of studies, 
courseworks, theses, and other works of partici-
pants in the educational process.

Evidently, the prerequisite for the effectiveness 
of scientific activity is knowledge of its methodology, 
theory, technology, methods, and organisation. These 
aspects should be mastered by students, postgradu-
ates, doctoral students, and employees of scientific 
departments of faculties, that is, all participants in 
educational and scientific processes [2]. Despite the 
general characteristics, any study, starting from the 
creative idea and problem statement and ending with 
the conclusions and the report, takes place through 
the prism of individual (often unique) features of the 
researcher [3]. Therefore, an objective result implies 
a combination of dogmatic and individual approach-
es in the study of a social phenomenon. The involve-
ment of scientific and educational institutions in the 
implementation of the results of completed funda-
mental research can be considered confirmed if this 
activity provided for the materialisation of scientific 
knowledge in the objects of state-building practice, 
economic, political, socio-cultural reality. Moreover, 
there is no single sample of the implementation 
procedure. In projects for improving legislation, 
current regulations, and authors' reports there are 
various implementation options for law-making ac-
tivities. A substantial amount of results are trans-
ferred to authorised entities based on clear regula-
tory procedures. Therewith, there are cases when 
civil society institutions introduce draft regulations 
outside of conventional organisation-legal forms.

In the science of constitutional law, the ques-
tion of the content of the concept of the legislative 
process is debatable (notably, this type of estab-
lishment of the legislative framework is the most 
normatively governed and theoretically investi-
gated). It is true that the beginning of the legisla-
tive process is associated with the introduction of 
a legislative initiative to the Parliament, that is, its 

entire procedure is clearly defined in the legisla-
tion [4-8]. Therewith, today it is relevant to devel-
op a unique regulation of the process of practical 
implementation of fundamental scientific ideas. It 
should consider the variety of forms of conducting 
such studies, economic and legal relations with the 
subsequent stages of the complex “science  – leg-
islation – constitutional order”, reflect the specific 
features of relations that arise in this area, deter-
mine the procedure for financing works and their 
material and technical support, the responsibility 
of subjects who create and implement new legis-
lation based on the achievements of fundamental 
sciences. This, according to the authors of these 
proposals, will ensure the effectiveness of studies, 
orient them to the needs of the state and society, 
create a proper basis for the preparation of a reg-
ulation that will determine the conditions for ma-
terial incentives for law-making subjects to imple-
ment their results in the state and social system [8].

When analysing the content of the implemen-
tation process, it is necessary to establish the cycle 
of scientific results. According to some experts, the 
beginning of this cycle should be considered the 
stage of fundamental research, and the end – the 
transfer of a new regulation to the implementation 
and the subsequent termination of its legal force. 
With this approach, the cycle covers fundamental 
and applied studies.

The evolution and boundaries of the life cycle 
depend on the specific content of the final product. If 
the study is aimed at improving the current regula-
tion, then its life cycle begins with applied research 
(they investigate how successful the implementation 
practice is). In the case of creating a new act, the cycle 
begins with the stage of fundamental research [9].

Calculations show that out of all the results 
of studies conducted by researchers of higher edu-
cational institutions and research institutions, ex-
perts of legal and scientific-expert departments, the 
percentage of submitted and adopted draft laws is 
substantial. In this context, the Verkhovna Rada of 
Ukraine (hereinafter referred to as the Verkhovna 
Rada) of the ninth convocation is quite “productive”. 
By July 17, 2020 (the end of the third session), 2,105 
draft laws were introduced, of which 253 were vot-
ed on. In addition, the Verkhovna Rada received 
1.076 resolutions, of which 509 were voted on.

Analysing the results of the work of people's 
deputies by factions and groups, the largest num-
ber of bills was submitted by the largest faction – 
“Servant of the People”. In total, 1.029 legislative 
initiatives were registered with the involvement of 
parliamentarians from the mono-majority, of which 
the Rada adopted 149.

Opposition Platform  – For Life (hereinafter 
referred to as the OPZZh) and Batkivshchyna parties 
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have prepared almost the same number of draft 
laws: the former submitted 341 initiatives, the lat-
ter – 340. Moreover, the parliamentarians support-
ed 28 bills from OPZZh and 31 from Batkivshchyna.

The deputy group “For the Future” submitted 
263 bills, of which 22 were supported, “European 
Solidarity”  – 233, of which 29 were voted on. The 
deputy group “Dovira” developed 223 draft laws, 
of which the Verkhovna Rada supported 18. The 
“Holos” faction prepared the least number of draft 
laws – 215 initiatives. Therewith, the Rada adopted 
36 draft laws, which is more than in other opposi-
tion factions.

Most of the resolutions were also submit-
ted by people's deputies from the “Servant of the 
People”  – 776 (367 were adopted). The European 
Solidarity party submitted 104 resolutions, 52 of 
which were supported by the Parliament. The sit-
uation is similar with OPZZh – 46 out of 102 reso-
lutions were adopted. Batkivshchyna submitted 94 
resolutions, of which 39 were adopted. The Holos 
party submitted 73 resolutions, of which the Verk-
hovna Rada voted for 45. The deputy group For 
the Future  – 66 resolutions, of which 18 were ad-
opted, Dovira  – 32 resolutions, of which 18 were 
adopted [10]. Despite the fact that the law aimed 
at establishing equality for women and men in all 
areas of society (“On ensuring equal rights and 
opportunities for women and men”) in Ukraine 
was adopted 15 years ago  [11], to this day parity 
has not been achieved: only 20% of women in the 
Parliament, not a single woman among regional 
mayors, and the gender gap in the level of month-
ly wages is 21%. In addition, according to inter-
national organisations, one in two women has ex-
perienced at least one form of sexual harassment.

The Law of Ukraine “On ensuring equal rights 
and opportunities for women and men” aims to 
achieve the parity status of women and men in all 
areas of society by legally ensuring equal rights and 
opportunities for women and men, eliminating dis-
crimination based on gender and applying special 
temporary measures designed to eliminate the im-
balance between the opportunities of women and 
men for equal rights implementation.

The law provides, among other things, the 
following provisions: promoting gender equality; 
preventing and countering all forms of violence 
against women; ensuring equal involvement of 
women and men in making socially important de-
cisions; ensuring equal opportunities for women 
and men to combine professional and family re-
sponsibilities; support for the family, the establish-
ment of responsible motherhood and fatherhood; 
education and promotion of a culture of gender 
equality among the population of Ukraine etc. [12]. 
Evidently, the state and society should work hard 

to put these regulations into practice. Most contem-
poraries believe that feminism is inappropriate in 
modern conditions, but this belief is erroneous. For 
centuries, women have fought for and achieved, for 
example, the right to vote and equal access to edu-
cation, but they are still disproportionately exposed 
to all forms of violence and discrimination. Femi-
nism should be seen as a movement to end sexism, 
sexist exploitation and oppression, and achieve full 
gender equality in law and practice.

If earlier the feminist movement meant 
mass demonstrations, newspaper publications, or-
ganised debates and the creation of international 
women's organisations, then in modern realities it 
involves the use of mass media and pop culture to 
promote their ideas and conduct activities (blogs, 
electronic magazines, and other ways of using the 
Internet, media technologies led to the emergence 
of the phenomenon of cyberfeminism – the so-
called network feminism) [13].

Vivid examples of the influence of feminism 
on the adoption of regulations aimed at protecting 
women's rights are: the introduction of chemical 
castration for persons who have committed sexu-
al crimes (for example, Poland, Pakistan) [14]; the 
regulation of prayer rights of men and women in Is-
rael – allowing women to pray at the Western Wall 
in Jerusalem  [15]; the right for abortion, divorce, 
contraception and, especially, joining the develop-
ment of Tunisia after gaining independence [16].

In Ukraine, there are also substantial prob-
lems in the field of protecting women's rights. In this 
context, law enforcement officers should listen to 
the numerous suggestions of researchers expressed 
in the scientific literature  [17; 18; 19; 20; 21].

The scientific originality is determined by the 
subject of the study and provides for: further scien-
tific development of the doctrine of women's rights 
in modern society and the state; improvement of 
theoretical material on the essence of fundamental 
research and the procedure for its implementation; 
analysis of the effectiveness of the Verkhovna Rada 
of Ukraine in recent years of its work (based on the 
indicators of introduced and adopted draft laws 
and resolutions); justification of the expediency 
and possibility of influencing the law-making activ-
ities of public authorities of the feminist movement.

Conclusions
The long-term practice of interaction of academic 
personnel with public authorities shows that the fi-
nal stage of developing new scientific ideas should 
be the introduction of regulations for considera-
tion by state authorities. Undoubtedly, researchers 
should be involved in improving the current legisla-
tive acts. They resort to the implementation of stud-
ies only when their practical importance in a partic-
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ular area is identified. In this case, the time frame 
for implementing fundamentally new behaviours is 
substantially reduced. An effective form of optimis-
ation of the implementation process is the creation 
of a scientific and practical complex following the 
example of interaction between academic research 
institutions, higher education institutions, and 
state bodies. However, now this model is presented 
only in the Parliament, whose structural divisions 
are the Institute of legislation, scientific-expert, and 
legal management. The consistent involvement of 

higher educational institutions and other scientific 
communities in this process is still at the level of 
theoretical justification.

The issue of women's rights is marked by a 
number of pressing problems, which, among other 
things, can be solved by the feminist movement. Its 
achievements are reflected in the legislation and fur-
ther practical implementation. Scientific ideas and 
theoretical findings are able to generalise the be-
liefs and aspirations of ordinary citizens and convey 
them in the appropriate legal form to the lawmaker.
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Права жінок у контексті прав людини: 
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Анотація
Висвітлено ключові характеристики проведення фундаментальних досліджень, особливості їх 
упровадження в практику правотворення. Проаналізовано діяльність Верховної Ради України дев’ятого 
скликання, зокрема визначено кількісні та якісні показники законодавчої роботи. Аргументовано 
значущість феміністичного руху для оптимізації прав та інтересів жінок. Досліджено форми вияву фемінізму. 
Мета дослідження – вивчення методології вдосконалення прав та інтересів жінок, а також упровадження 
результатів фундаментальних досліджень із цієї проблематики в практику державотворчих процесів. 
Завданнями статті є: визначення значущості прав жінки для сучасного суспільства й держави; аналіз 
суті наукових досліджень; з’ясування особливостей упровадження наукових досліджень у законодавство 
України. Методологію дослідження становлять гносеологічний та онтологічний підходи до предмета 
аналізу. Наукова новизна публікації зумовлена предметом дослідження та передбачає: подальший 
науковий розвиток доктрини прав жінок у сучасному суспільстві й державі; удосконалення теоретичного 
матеріалу щодо суті фундаментальних досліджень і процедури його впровадження; здійснення аналізу 
ефективності діяльності Верховної Ради України за останні роки її роботи (на підставі показників 
внесених і прийнятих законопроєктів і проєктів постанов); обґрунтування доцільності й можливості 
впливу на правотворчу діяльність органів публічної влади феміністичного руху. Висновки. Багаторічна 
практика взаємодії академічних кадрів з органами публічної влади засвідчує, що завершальною стадією 
розроблення нових наукових ідей має бути внесення правових актів на розгляд органів державної 
влади. Безперечно, науковці мають долучатися до вдосконалення чинних актів законодавства. До 
впровадження робіт вони вдаються лише тоді, коли виявлено практичну значущість досліджень у певній 
сфері. Долучення на постійній основі закладів вищої освіти й іншого наукового загалу до зазначеного 
процесу донині знаходиться на рівні теоретичного обґрунтування. Питання прав жінок означене низкою 
нагальних проблем, розв’язати які здатен феміністичний рух

Ключові слова:
права жінок; фемінізм; правотворення; органи держави; парламент; публічна влада
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The purpose of the article is to identify current problems and issues related to the formation and 
development of local self-governance in Ukraine, as well as to analyze the concept of local self-
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Introduction
Local self-government is one of the fundamental 
democratic principles behind the constitution-
al system in Ukraine. That is why the processes of 
its constitutional reform are the most important 
factors in the development of the entire system of 
Ukrainian statehood. This issue is particularly im-
portant nowadays, when calls for federalization, 
violation of the constitutional order and destabili-
zation of power resonate.

The Constitution of Ukraine [1] needs to de-
fine a decentralized model of government, which 
will envisage the formation of a comprehensive 
system of local self-government at all levels of the 
country’s territorial structure, and the broadening 
of the powers, resources and responsibilities of 
local self- government. This will set out the con-
ditions for achieving greater autonomy in making 
important managerial decisions regarding the sus-
tainable and balanced development of the regions 
and in solving other issues of local importance.

The relevance of analyzing the challenges 
stems from the need to improve the theory and prac-
tice of modern state building caused by transforma-
tions in the political system and is also connected 
to the implementation of administrative, territorial 
and regional reforms as well as the introduction of 
constructive social partnership between the center 
and the regions. The success of all sectoral reforms 
depends on the successful reformation of local 
self-government, since it should ensure the actual 
participation of Ukrainian citizens in transforma-
tions that are pending.

It is important to determine the ways of de-
veloping a system of local self-government, which 
requires a thorough understanding of municipal 
policy and its conceptual foundations, as outlined 
in the Constitution of Ukraine [1] and the European 
Charter of Local Self-Government  [2]. This neces-
sitates a comprehensive analysis of the formation 
and functioning of self-government institutions.

The purpose and objectives of the study. This 
article aims to comprehensively analyze the prob-
lems related to the development of local self-govern-
ment in Ukraine. There are a number of items that 
have to be reconciled in the course of this research:

‒  to examine the system of principles and ele-
ments of a local self-government system;

‒  to analyze the formation and running of self- 
government institutions;

‒ to explore topical problems and challenges related 
to the development of local self-governance in Ukraine.

Results and Discussion
Local self-government belongs to the democratic 
principles of public affairs management. It is cre-
ated on the idea of promoting community values; 

namely, independence (autonomy) and a popula-
tion’s active participation in administrating com-
munity affairs. Local self-government brings ad-
ministrative management closer to the population 
and is the most transparent decentralized form of 
government.

As a complex and multifaceted phenomenon, 
local self-government is:

‒ the basis of constitutional order and one of the 
important principles underlying the organization 
and governance in the state, as well as a necessary 
characteristic of a democratic society;

‒ a form of democracy, which, in accordance with 
Article 5 of the Constitution of Ukraine [1], consti-
tutes the realization of power by the people: direct-
ly and through the bodies of local self-government. 
At the same time, the latter occupies a separate(dis-
tinct) place in the political system and is not a part 
of the state mechanism, which gives grounds to 
consider local self-government as a separate form 
of the realization of power by the people;

‒  the right of a territorial community to inde-
pendently resolve issues of local significance with-
in the framework outlined by the Constitution and 
laws of Ukraine [3].

There are various definitions of “local self- 
government”. Some authors point out that local 
self- government simultaneously combines state 
and public elements, and that bodies of local self- 
government perform two kinds of duties: those re-
lating to self-government and also those delegated 
to them by state authorities [4].

According to Article  140 of the Constitution 
of Ukraine [1], local self-government is the right of a 
territorial community – the residents of a village (or 
a voluntary association – a rural community – creat-
ed by the residents of several villages), a settlement 
or a city to independently resolve issues of local im-
portance within the framework of the Constitution 
and laws of Ukraine. This definition does not clearly 
define such an important aspect of local self- govern-
ment as its actual ability to manage local affairs [1].

Article 2 (Part 1) of the Law of Ukraine “On 
Local Self-Government in Ukraine”  [5] provides a 
normative definition of this concept: “Local self- 
government in Ukraine is a state-guaranteed right 
and real ability of a territorial community  – resi-
dents of a village or members of a voluntary asso-
ciation of villagers created by several villages, as 
well as residents of a settlement or city – to inde-
pendently or within the responsibility of bodies and 
officials of local self-government resolve issues of 
local significance within the framework of the Con-
stitution and laws of Ukraine” [5]. An analysis of the 
notion of local self-government and its peculiarities 
makes it possible to define local self- government 
as the right and real ability of local authorities to 
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independently manage a part of state affairs within 
the framework of the law in the interests of the pop-
ulation and to regulate this part.

The definition of local self-government in the 
Constitution and laws of Ukraine, no matter how 
perfect, is far from exhaustive as far as the content 
of this socio-political phenomenon is considered; 
therefore, it cannot be limited to the state- guaran-
teed right of territorial communities and self- gov-
erning-bodies they choose to independently decide 
on a part of public affairs [3].

Local self-government as a principle of orga-
nizing government directly from the ground up, in 
accordance with Article 2 of the European Charter, 
is embodied in the Constitution of Ukraine [1] (Ar-
ticle  7), and, consequently, has become one of the 
constitutional pillars of our state.

The legal autonomy of local self-government 
lies in the fact that they have their own powers as 
defined by the Constitution or the law. These pow-
ers, as stated in the European Charter, should be 
total and exclusive, that is, such that do not simulta-
neously belong to other bodies of authority. Within 
their powers, local self-government and its bodies 
have full freedom of action to implement their own 
initiatives regarding any matter assigned to the au-
thority of local self-government. Citizens of Ukraine 
exercise their right to participate in local self-gov-
ernment by their belonging to respective territo-
rial communities. Any restrictions on the right of 
Ukrainian citizens to participate in local self-gov-
ernment are prohibited [3].

The local self-government and its bodies 
should be able to define their own internal structure 
so that it meets local needs and provides effective 
management. Here we speak about organizational 
autonomy. Local self-government bodies operating 
within the law are not subject to the authority of other 
bodies, and any administrative control over their ac-
tivities is possible only to ensure the lawfulness and 
constitutional principles of local self-government.

The material and financial autonomy of lo-
cal self-government involves the right of territorial 
communities and their bodies to own use and dis-
pose of property in their possession – the so- called 
communal or municipal property – as well as their 
own financial means sufficient for the realization 
of the powers of local self-government and its bod-
ies. At least part of the said funds should originate 
from local taxes and fees, whose rates are to be de-
termined within the bounds of the law by the local 
self-government bodies themselves [4].

The Constitution of Ukraine and the Law of 
Ukraine “On Local Self-Government in Ukraine” [5] 
(Article 4) define the organization and functioning 
of local self-government in Ukraine. The system of 
local self-government principles is not limited to 

the principles outlining its legal, organizational, ma-
terial and financial independence (autonomy)  [5]. 
The law also delineates other principles that can be 
divided into two groups:

‒ those that are unique to local self-government 
bodies and significantly differentiate them from 
local executive bodies (e.g., accountability and re-
sponsibility to territorial communities, judicial pro-
tection of their rights etc.);

‒ those that are universal – typical for both local 
self-government bodies and local executive bodies 
(e.g., democracy, transparency, a combination of lo-
cal and state interests etc.).

The main ways of resolving issues relating to 
the existing local self-government system are de-
fined in the approved by the Cabinet of Ministers 
of Ukraine on April 1, 2014, “The Concept of Local 
Self- Government and Territorial Organization of 
Power Reform in Ukraine”  [6]. The main changes 
can be drawn as follows: defining a thorough ter-
ritorial basis for carrying out the activities of local 
self-government bodies and executive authorities; 
producing proper material, financial and organiza-
tional conditions for ensuring the implementation 
of inherent and delegated powers of local self-gov-
ernment bodies; division of powers between local 
self-government bodies and executive authorities 
at different levels of the administrative and territo-
rial system based on the principles of subsidiarity 
and decentralization; maximum involvement of the 
population in managerial decisions, promoting the 
development of direct democracy [6]. The adoption 
of such Laws of Ukraine as “On the Cooperation 
of Territorial Communities”, dated June 17, 2014, 
No.  1508-VII  [6]; “On the Voluntary Association of 
Territorial Communities”, dated February 15, 2015, 
No. 157-VII [7]; “On the Principles of State Regional 
Policy”, dated February 5, 2015, No. 156-VIII, target-
ed the development of a system of local self-govern-
ment. The adoption of new legislative acts resulted 
in the introduction of changes to the conceptual no-
tion of “local self-government system”, which were 
reflected in the amendments (adopted on February 
5, 2015) to the Law of Ukraine “On Local Self-Gov-
ernment in Ukraine” [7].

In 2015, after the adoption of the Law of 
Ukraine “On the Voluntary Association of Territo-
rial Communities”  [7], Article 6 (“Territorial com-
munities”) of this specialized law was amended. 
The article now states that territorial communities 
can be united into one rural, settlement or urban 
territorial community, form common bodies of local 
self- government and choose the village elder, set-
tlement head or city mayor, respectively. Such vol-
untarily united territorial communities may with-
draw from a united territorial community in the 
manner prescribed by law.
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The opportunity for creating voluntary associ-
ations of territorial communities not only of adjacent 
villages, but of settlements and cities as well has been 
introduced into the present-day legal and regulatory 
field. This provision is also specified further by stat-
ing that “the united territorial community where a 
city is appointed to be the administrative center is 
defined as urban territorial community, the commu-
nity where a settlement is appointed to be the center 
is settlement territorial community, and the commu-
nity where a village is appointed to be the center is 
rural territorial community” [7]. That is, a change of 
approach to the definition of boundaries of a territo-
rial community has taken place: it is now seen as an 
entity wider than one populated locality such as vil-
lage, settlement or city. Accordingly, conditions are 
created for revising the existing territorial basis un-
derlying the organization of local self-government, as 
well as for updating the “basic level” of administra-
tive-territorial system constituted by communities 
as administrative-territorial units. What remains un-
changed is the status of territorial community as the 
primary subject of local self-government, the main 
carrier of its functions and powers embodied in a ter-
ritorial community of a village, settlement or city [8].

Raising the current problems pertaining to the 
establishment of operational, efficient and econom-
ic local self-government in Ukraine, it should be re-
marked that in Europe, local self-government is seen 
as a social mechanism that guarantees democratic 
government, whereas in Ukraine local self-govern-
ment is not only a tribute to democracy, but also, to a 
large extent, an effective managerial mechanism. Lo-
cal self-government institution has a complex nature 
as far as society and state are concerned. As a com-
ponent of society, local self- government objectively 
finds itself in “constructive opposition” to the state, 
especially in matters related to the protection of lo-
cal community’s interests. This circumstance needs 
to implement one of two options: either to construct 
a complex procedure for reconciling the interests 
of state and territorial communities, or to increase 
state authorities’ pressure on local self-government. 
Thus, a contradiction arises: on the one hand, in or-
der to ensure its stability, the state is objectively in-
terested in strengthening local self-government; on 
the other hand, it often responds to “constructive 
opposition” with pressure implemented through 
administrative mechanisms. Another contradiction 
has become clear in the process of reforming local 
self- government (“reform from the top down”): it 
concerns the methods and approaches used in the 
execution of local self-government powers. By its 
nature, local self-government contradicts the dictate 
of the state and can only develop on condition of its 
freedom. Within the framework of a unified admin-
istrative system, local self-government and state  

administration is incompatible. This is indicated by 
the Constitution of Ukraine  [1], which does not in-
clude local self-government bodies in the state’s sys-
tem of authority. Local self-government must grow 
and develop “from the bottom up”, organically/nat-
urally, with appropriate state support and under its 
control. In other words, local self- government can-
not be formed without state support, but at the same 
time, it needs reliable protection from the state [9].

Local self-government is the basis of a consti-
tutional system  – it means we recognize establish-
ing a democratic-decentralized-governance system 
founded on the principle of the independence of ter-
ritorial communities and local self-government bod-
ies in solving all issues of local importance. Accord-
ing to Article 5 of the Constitution of Ukraine [1], the 
people exercise power directly as well as through the 
organs of state authority and bodies of local self-gov-
ernment. It is clear from this constitutional provi-
sion that local self-government bodies do not be-
long to a single unified state mechanism; therefore, 
local self-government can be considered as a sepa-
rate form of the realization of power by the people.

Talking about local self-government we real-
ize it’s extremely important role of linking society 
and the system of state administration, between con-
tractual self-regulation and self-organization on the 
one hand, and on the other hand, compulsory regu-
lation of social relations by the state which uses its 
power to achieve this – it promotes the independent 
development of democracy. Effective functioning of 
local self-government bodies is only possible in the 
condition of developed civic society, as every citizen 
should not only become aware of his/her personal 
responsibility, but also be prepared to take these 
duties upon himself/herself when solving local com-
munity problems [10].

The development of local self-government 
bodies which constitute a factor in the mechanism 
of local self-organization and solving these problems 
are key to the success and effectiveness of public 
administration at its basic level of interaction with 
communities and individuals. Optimizing a local 
self- government institution in Ukraine and bringing 
it to the European standards level is only possible 
through the establishment and implementation of 
its legal, organizational and financial autonomy [3].

The legal autonomy of a local self-government 
body consists in the constitutional and legislative 
recognition of the rights and powers granted and 
delegated to it. These powers, as outlined in the Eu-
ropean Charter of Local Self-Government, should be 
full and exclusive, that is, these powers do not simul-
taneously belong to other bodies of authority. With-
in the limits of its authority, a local self- government 
body has full freedom to act on its own initiatives re-
garding any matter assigned to its competence. This 
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rule should also apply in the case of delegated pow-
ers: in exercising them, a local self- government body 
must be free to adapt these to local conditions. Since 
Ukraine is a member of the Council of Europe, the in-
stitution of local self- government should be regulat-
ed in accordance with the European Charter of Local 
Self-Government [2], which our state has joined. As 
stipulated by the European Charter of Local Self-Gov-
ernment [2], in Ukraine the main powers and func-
tions of local self- government bodies are defined by 
the Constitution of Ukraine and its legislation [3].

At the level of local self-government, the func-
tions and powers of its bodies have to be stream-
lined, eliminating their duplication and rationalizing 
their distribution. Operational methods of local self- 
government bodies are also in need of improvement, 
to ensure that they correspond to its principles.

There is also a lack of trained personnel, es-
pecially in rural and territorial communities as well 
as the communities of small towns. The problem of 
synchronizing the mechanisms of public adminis-
tration, local self-government and self-organization, 
needs to be more researched, since the lack of coor-
dination between their activities leads to wasting al-
ready limited resources. Talking about the municipal 
reform in Ukraine, we can notice a lack of readiness 
demonstrated by a managerial elite, including that of 
the local level; absence of state constructed ideolo-
gy; loss of municipal managerial traditions; etc. So, 
in order to construct operational and efficient local 
self-government it is necessary [11]:

‒  to differentiate between the competences and 
powers of state authorities and local self-govern-
ment, as well as between different elements of a local 
self-government system, based on the subsidiarity 
principle;

‒ to present regional self-government or develop 
a mechanism for the identification and realization of 
territorial communities‟ common interests;

‒  to determine in accordance with the compe-
tence and functions exercised, on a long-term basis, 
the sources of local budgets‟ revenue, providing a le-
gal mechanism for the independent formation of the 
latter on the grounds of social standards approved 
by the government;

‒ to ensure that local budgetary finance is suffi-
cient for the quality provision of legal and manageri-
al services guaranteed by law;

‒  to outline control mechanisms which can be 
used by representative authorities and the public to 

monitor the quality of law-guaranteed services pro-
vided by local self-government bodies;

‒ to provide for the possibility of delegating pow-
ers, both from the bottom up and from top down, ex-
clusively on the basis of agreement and with the cor-
responding material and financial support for their 
implementation;

‒ to develop and ensure the functioning of mecha-
nisms for the financial and economic equalization of 
territorial communities as well as their development;

‒ to advance the mechanisms for managing bud-
get funds and control over their spending, ensuring 
the transparency of the process and accountability to 
representative bodies.

The formulated tasks can be tackled by adopt-
ing new laws or introducing appropriate amend-
ments to the laws currently in force.

Conclusions
Acceleration of the reform of local self- government 
and territorial organization of power constitutes one 
of the most topical and urgent challenges which have 
to be resolved in order to help Ukraine develop as 
a modern, democratic, competitive and unified state, 
to ensure its sustainable economic growth. It is im-
portant to optimize the administrative-territorial 
structure and the current model of territorial pow-
er distribution (the current one still causes many 
questions and doubts); introduce local democracy 
mechanisms and bring them in line with European 
principles and international standards.

Based on the experience of other West Euro-
pean countries, the issue of implementing econom-
ic, social and political reforms in Ukraine should be 
considered in the light of European integration. Ef-
fective implementation of this course requires the 
following coordinated measures from the authorities 
at all levels: implementation of major institutional 
changes; reforming the principles and methods of 
work, including training, retraining and the profes-
sional development of personnel; providing financial 
and economic opportunities for stimulating the de-
velopment of local self- government.

The defectiveness of legal instruments and 
lack of a clear financial mechanism for implement-
ing local self-government reform, the latter is formal, 
imitative nature, corruption in state authorities and 
local self-government bodies, no strategic vision 
of the country’s development – all of this delay the 
modernization of local self-government in Ukraine.
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Анотація
Метою статті є виявлення актуальних проблем і питань, пов’язаних із формуванням і розвитком 
місцевого самоврядування в Україні, а також аналіз концепції місцевого самоврядування та визначення 
її особливостей. У статті використано комплекс наукових методів: термінологічний, системно-
структурний, формально-логічний, порівняльно-правовий. Теоретичне підґрунтя дослідження 
становлять праці українських та іноземних учених, Конституція України та Європейська хартія місцевого 
самоврядування. Наукова новизна статті полягає в тому, що в ній здійснено комплексне дослідження 
засад розвитку місцевого самоврядування у контексті його модернізації та інтеграції, з огляду на 
останні міжнародні тенденції муніципального управління та внутрішніх соціальних перетворень. 
Запропоновано рішення для розбудови оперативного й ефективного місцевого самоврядування в 
Україні. За результатами здійсненого дослідження сформульовано такі висновки: з огляду на досвід 
інших західноєвропейських країн, питання здійснення економічних, соціальних і політичних реформ 
в Україні слід розглядати в аспекті європейської інтеграції; для ефективного впровадження цього 
курсу необхідні такі скоординовані заходи влади на всіх рівнях: здійснення основних інституційних 
змін; реформування принципів і методів роботи, а також підготовка, перепідготовка та підвищення 
кваліфікації персоналу; надання фінансово-економічних можливостей для стимулювання розвитку 
місцевого самоврядування; дефектність правових інструментів і брак чіткого фінансового механізму 
реалізації реформи місцевого самоврядування (остання має формальний, імітаційний характер), 
корупція в органах державної влади та місцевого самоврядування, несформованість стратегічного 
бачення розвитку країни – це фактори, що стримують модернізацію місцевого самоврядування в Україні
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Abstract
Turbulent changes in legislation in recent years are an extensive basis for studies. Sometimes laws 
that regulate criminal procedural relations are adopted so quickly and spontaneously that later they 
only harm the interests of the state and complicate the work of the prosecutor – the procedural head 
during the investigation of criminal proceedings. Considering this, the issue of the role and place of the 
prosecutor in the mechanism for ensuring the rights and freedoms of citizens in the implementation of 
criminal proceedings, the implementation of its functions and powers is relevant. This is confirmed by the 
amendments to the Constitution of Ukraine adopted in July 2016, which still have not been implemented 
in other laws of Ukraine. The updated status of a prosecutor enshrined in the Basic Law creates a new 
basis for the procedural tactics of investigating criminal proceedings. Thus, it is worth analysing the new 
legislative regulation, empirical results, and practical components of the prosecutor's activity. The paper 
considers the functional algorithm of actions of the prosecutor – procedural head for the investigation 
of criminal offences. The purpose of the study is to characterise the features of the implementation of 
the procedural status of a prosecutor as a subject of criminal procedural activity in the investigation of 
crimes, the component of this activity as a supervisor or accuser in criminal proceedings, comparing 
such powers and determining the nature of these activities, considering their number in the law. Formal-
logical, system-structural, comparative-legal, and statistical methods were used to achieve this goal. Based 
on the analysis of the provisions of recent changes in legislation and judicial and prosecutorial practice, 
the main area of the prosecutor's work as an accuser in criminal proceedings is established. The specific 
features of the prosecutor's procedural tactics at the stage of pre-trial investigation and in court, its focus 
on reasonably bringing to justice a person who has committed a criminal offence, to pass a guilty verdict 
of the court, are outlined. The importance and functional content of the prosecutor's criminal procedural 
activity in Ukrainian judicial system is established. Now they are primarily an accuser with a small 
number of supervisory powers, so the supervisory functions of the prosecutor are defined as secondary. 
Therewith, the prosecutor is the main participant in criminal proceedings, since they act at all stages from 
the beginning of criminal proceedings to their end
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Introduction
The activity of the prosecutor in criminal proceed-
ings is regulated by a number of legislative and 
departmental (interdepartmental) regulations, 
among which the basic ones are the Constitution of 
Ukraine (Art. 131-1) [1], the Law of Ukraine “On the 
prosecutor's office”, the Criminal Procedure Code 
of Ukraine [2], orders of the General Prosecutor of 
Ukraine “On approval of the procedure for organ-
ising the activities of prosecutors and investigative 
bodies of the prosecutor's office in criminal pro-
ceedings” dated March 28, 2019, No.  51  [3], “On 
the organisation of prosecutor's supervision over 
compliance with laws by bodies conducting oper-
ational search activities” dated December 3, 2012, 
No. 4/1gn K [4].

The result of the constitutional reform in 
Ukraine in 2016, was that the prosecutor's office ac-
quired updated powers [5]. According to Art. 131-
1 of the Constitution of Ukraine, the prosecutor's 
office is entrusted with three basic functions: 
1)  maintaining public accusation in court; 2)  or-
ganising and procedural management of pre-trial 
investigation, resolving other issues during crimi-
nal proceedings in accordance with the law, and su-
pervising secret and other investigative and search 
actions of law enforcement agencies; 3)  represen-
tation of the interests of the state in court in excep-
tional cases and in accordance with the procedure 
established by law.

The constitutional functions of the prosecutor 
in the criminal procedure field (1-2), not fully com-
plying with those enshrined in the Law of Ukraine 
“On the prosecutor's office”, which must be brought 
into compliance with the Constitution of Ukraine.

The Law of Ukraine “On the prosecutor's of-
fice” states, however, that the prosecutor's office is 
entrusted with the function of maintaining public 
accusation and supervising compliance with laws 
by bodies engaged in operational search activities, 
inquiry, and pre-trial investigation (Art.  2). De-
spite the fact that the last influential changes to the 
law [6] were made in 2019, that is, after the consti-
tutional ones, the legislator did not bring the prose-
cutor's functionality in criminal proceedings in line 
with the Constitution.

The relevant powers of the prosecutor are spec-
ified in the Criminal Procedure Code of Ukraine, the 
laws of Ukraine “On operational search activities” [7], 
“On the Security Service of Ukraine” [8], “On the Na-
tional Anti-Corruption Bureau of Ukraine”  [9], etc.

However, the main purpose of the prosecutor 
is to achieve the tasks of criminal proceedings. The 
key concept that identifies the content of the crim-
inal procedural activity of a prosecutor is the con-
cept of functions that they perform. The subject of 
their implementation is exclusively the prosecutor. 

Delegation of functions of the prosecutor's office, 
and assignment of these functions by other bodies 
or officials, is not legitimate.

A review of amendments to the Constitu-
tion and Ukrainian laws shows that the legislative 
discussion continues. The constant interest in this 
subject of powers and the role of the prosecutor 
in the system of criminal justice bodies among le-
gal scholars in today's conditions is in an active 
phase  [10-12]. The issues of determining the sta-
tus of a prosecutor were investigated in papers by 
such Ukrainian and foreign researchers: S.A.  Alp-
ert, O.M.  Bandurka, Yu.M.  Hroshevyi, V.V.  Dole-
zhan, M.V. Kosyuta, I.Ye. Marochkin, O.I. Medvedko, 
M.I. Mychko, V.V. Sukhonos, V.Ya. Tatsiy, Yu.S. Shem-
shuchenko, M.K.  Yakymchuk and others. The legal 
nature of the criminal procedural activity of the 
prosecutor served as the subject of scientific anal-
ysis in the studies of O.S. Alexandrov, M.I. Bazhanov, 
V.I. Baskov, V.G. Besarabov, O.M. Vasilyev, L.Ye. Vla-
dymyrov, S.I. Zarudnyi, G.A. Dzhanshiyev, V.S. Zele-
netskyi, G.M. Korolyov, M.V. Muravyov, I.L Petrukhin, 
M.M. Rozin, V.I. Rokhlin, M.V. Rudenko, V.M. Savitskyi, 
G.P.  Sereda, O.V.  Smirnov, M.S.  Strogovych, A.V.  Tu-
shev, I.Ya.  Foynitskyi, S.D.  Shestakova, and others. 
The question of the functions of the prosecutor's of-
fice was investigated by V.S. Babkova, L.R. Hrytsay-
enko, L.M. Davydenko, O.M. Lytvak, V.T. Malyarenko, 
O.R. Mykhailenko, Yu.Ye. Polyanskyi, P.V. Shumskyi, 
and others. In their studies, researchers have high-
lighted various aspects of the implementation 
of criminal procedural functions and powers by 
prosecutors. However, the issues of determining 
the legal status of a prosecutor under the current 
updated legislation are insufficiently investigated.

The purpose of the study is to determine the 
role and place of the prosecutor in criminal pro-
ceedings. This task is implemented through a thor-
ough analysis of the procedural status of the pros-
ecutor as a subject of criminal procedural activity, 
the characteristics of a component of this activity 
due to the presence of supervisory and accusatory 
powers during the investigation and maintenance 
of public accusation in court.

Results and Discussion
The place and role of the prosecutor in criminal 
proceedings are outlined in special norms of the 
Criminal Procedure Code and other legislative acts. 
Thus, according to part  2 of Art.  36 “Prosecutor” 
of the Criminal Procedure Code of Ukraine  [2], 20 
powers are provided, due to which the prosecutor 
exercises their functions. According to the function-
al purpose, they can be divided into supervisory 
and accusatory ones. However, those are referred 
to as supervisory entities conditionally, since su-
pervision essentially provides for two components: 
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verification and responsibility, and in the current 
Criminal Procedure Code, the responsibility of su-
pervised entities is excluded. Therefore, the prose-
cutor has only the right to recommend bringing to 
justice for violating the law, and not actually bring-
ing the guilty official personally.

Thus, the powers of a supervisory nature, in-
clude the following:

1) cancel illegal and unjustified decisions of in-
vestigators;

2) have full access to materials, documents and oth-
er information concerning the pre-trial investigation;

3) initiate before the head of the pre-trial inves-
tigation body the issue of removing an investigator 
from conducting a pre-trial investigation and ap-
pointing another investigator if there are grounds 
provided for in this Сode for their recusal or in the 
case of an ineffective pre-trial investigation;

4) coordinate or refuse to coordinate the investi-
gator's applications to the investigating judge for con-
ducting investigative (search) actions, secret investi-
gative (search) actions, and other procedural actions 
in cases provided for in this Сode, or independently 
submit such applications to the investigating judge;

5) instruct the pre-trial investigation body to ful-
fil the request (instruction) of the competent body 
of a foreign state for international legal assistance 
or the adoption of criminal proceedings, to check 
the completeness and legality of the procedural ac-
tions, and the completeness and objectivity of the 
investigation in the adopted criminal proceedings; 
to check before sending to the prosecutor of the 
highest level the documents of the pre-trial inves-
tigation body on the extradition of a person (extra-
dition), to return them to the relevant body with 
written instructions, if such documents are unsub-
stantiated or do not meet the requirements of inter-
national treaties, the consent to be bound by which 
is granted by the Verkhovna Rada of Ukraine, or the 
laws of Ukraine.

The accusatory powers are:
1)  initiate a pre-trial investigation if there are 

grounds provided for in this Сode;
2)  instruct the pre-trial investigation body to 

conduct a pre-trial investigation;
3)  instruct the investigator, the pre-trial inves-

tigation body to conduct investigative (search) 
actions, secret investigative (search) actions, and 
other procedural actions within the time period es-
tablished by the prosecutor, or to give instructions 
on their conduct, take part in them, and if neces-
sary  – personally conduct investigative (search) 
and procedural actions in accordance with the pro-
cedure established by this Code;

4) instruct the relevant operational units to con-
duct investigative (search) actions and secret inves-
tigative (search) actions;

5) make procedural decisions in cases provided 
for in this Code, in particular regarding the closure 
of criminal proceedings and the extension of the 
terms of pre-trial investigation, if there are grounds 
provided for in this Code;

6) notify the person of suspicion;
7)  file a civil claim in the interests of the state 

and citizens who, due to their physical condition 
or financial situation, not being of legal age, older 
age, disability, or limited ability, are unable to inde-
pendently protect their rights, in accordance with 
the procedure provided for by this Code and the law;

8) approve or refuse to approve an indictment, 
applications for the application of coercive mea-
sures of a medical or educational nature, make 
changes to the indictment or these applications of 
the investigator, independently draw up an indict-
ment or the specified applications;

9)  apply to the court with an indictment, a re-
quest for the application of coercive measures of a 
medical or educational nature, a request for the re-
lease of a person from criminal liability;

10)  support the public accusation in court, re-
fuse to support the public accusation, change it, or 
bring an additional charge in accordance with the 
procedure established by this Code;

11)  coordinate the request of the pre-trial in-
vestigation body for international legal assistance, 
transfer of criminal proceedings, or independently 
submit such a request in accordance with the pro-
cedure established by this Code;

12) instruct the pre-trial investigation bodies to 
search for and detain persons who have committed 
a criminal offence outside Ukraine, perform certain 
procedural actions for the purpose of extraditing a 
person (extradition) at the request of the compe-
tent authority of a foreign state;

13) appeal against court decisions in accordance 
with the procedure established by this Code;

14) exercise other powers provided for in this Code.
Thus, considering the above, it can be con-

cluded that, firstly, the current prosecutor has sub-
stantially fewer supervisory powers than accusato-
ry ones, and, secondly, even supervisory powers are 
accusatory in nature.

The status and powers of the prosecutor in 
criminal proceedings have changed dramatically af-
ter the constitutional reform in the field of justice. 
This objectively led to the institutional and func-
tional transformation of the prosecutor's office.

The activity of the prosecutor covers the fol-
lowing constitutional functions of the prosecutor's 
office: 1)  support of public accusation in court; 
2)  organisation and procedural management of 
pre-trial investigation, resolution of other issues in 
criminal proceedings in accordance with the law, 
supervision of secret and other investigative and 
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search actions of law enforcement agencies and 
meets the requirements of the Criminal Procedure 
Code of Ukraine.

The legally defined functions of the prosecu-
tor correspond to the areas of their criminal pro-
cedure activity  – accusatory (starting from notify-
ing a person of suspicion of committing a criminal 
offence and before passing a guilty verdict of the 
court) and supervisory (procedural management of 
pre-trial investigation).

However, there is no consensus among re-
searchers on this issue. In Particular, A.  Dvornyk 
notes that the analysis of the positions available 
in the doctrine regarding the functional role of the 
prosecutor in pre-trial criminal proceedings allows 
distinguishing at least four main views: the prose-
cutor is the subject of supervision; the only function 
of the prosecutor is the accusation (criminal prose-
cution); the prosecutor combines supervision with 
the accusation (criminal prosecution); the prosecu-
tor conducts supervision and accusation (criminal 
prosecution) along with other functions, in partic-
ular, procedural guidance of the investigation, pro-
tection of human and civil rights, etc. [13]. The con-
ceptual originality of the Criminal Procedure Code 
of Ukraine is giving the prosecutor the authority to 
supervise compliance with laws during a pre-trial 
investigation in the form of procedural guidance 
(Part 2 of Art. 36).

Within the framework of supervision in the 
theory of criminal procedure, there are different 
views on the definition of the concept of prosecu-
tor's supervision. In the legal literature, prosecu-
tor's supervision is a type of activity of specially 
delegated state authorities to identify violations of 
laws, take measures to restore the violated rights 
of citizens and legal entities, and bring those re-
sponsible to justice  [14]. V.M.  Savytsky states that 
the main purpose of the prosecutor's supervision is 
ensuring a normal investigation, in accordance with 
the laws, and timely prevention of violations of pro-
cedural norms [15].

The essence of prosecutor's supervision in 
pre-trial proceedings, according to O.Yu. Tatarov con-
sists, on the one hand, in monitoring that the bodies 
and officials whose activities are subject to super-
visory powers comply with the duties and rules as-
signed to them, and on the other – in case of violation 
of these rules – in timely application of measures to 
restore the rule of law with bringing the perpetra-
tors to justice. Moreover, the object of the prosecu-
tor's supervision is the procedure established by law 
for resolving applications and reports of criminal 
offences and the process of their investigation 16].

The most controversial issue regarding the 
definition of the concept of prosecutor's supervi-
sion is the question of assigning it to procedural or 

non-procedural activities, and the search for crite-
ria for the correlation of prosecutor's supervision 
and the function of procedural management of 
pre-trial investigation  [17]. According to part  2 of 
Art. 36 of the Criminal Procedure Code of Ukraine, 
procedural guidance is a form of prosecutor's su-
pervision of compliance with laws during a pre-trial 
investigation.

The assertions of process researchers re-
garding the relationship between the prosecutor's 
supervision and procedural guidance also differ. A 
certain part of researchers notes that the concepts of 
“supervision” and “guidance” have different seman-
tic meanings: supervision is “verification or obser-
vation for the purpose of verification”, and guidance 
is actually a “management process”, which con-
sists in the implementation of “guiding activities”.

In the Western criminal procedure doctrine, 
the view of procedural guidance as a form of pros-
ecutor's supervision is widespread. Experts of the 
Council of Europe stated that “supervision is identi-
cal to procedural guidance, and the prosecution and 
maintenance of public accusation in court are also 
identical, and, consequently, these novelties of The 
Criminal Procedure Code of Ukraine comply with 
the Constitution of Ukraine.” Experts also noted 
that there are no provisions in the Criminal Proce-
dure Code of Ukraine that do not comply with the 
Basic Law, and the comments made in this part are 
questions of interpretation of certain norms [18].

The actual concept of procedural manage-
ment of pre-trial investigation I.  Glovyuk defines 
as regulated by the norms of criminal procedural 
legislation purposeful activity of the prosecutor 
to organise a quick and thorough investigation (in 
the form of an inquiry and pre-trial investigation) 
by making procedural decisions and ensuring their 
implementation [19].

Therewith, to understand procedural guid-
ance, there is a need to answer the question: What 
does it exist for, what purpose should it solve? This 
type of activity of the prosecutor, and all their crim-
inal procedural activities, is an indictment aimed at 
fulfilling the tasks of criminal proceedings (Art. 2 of 
the Criminal Procedure Code of Ukraine), namely, 
that everyone who has committed a criminal of-
fence should be brought to justice in accordance 
with their guilt, that is, the prosecutor, using the 
powers granted by law, should collect as much in-
formation as possible confirming the guilt of a cer-
tain person in committing a crime.

Thus, procedural guidance is the accusato-
ry area of the prosecutor's activity at the stage of 
pre-trial investigation, the essence of which is the 
criminal procedural activity of the prosecutor reg-
ulated by the Constitution and laws of Ukraine, 
which is implemented by organising supervision in 
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criminal proceedings and which is a component of 
public accusation. 68.5% of the interviewed prose-
cutors are inclined to this opinion.

Given the legal nature of the prosecutor's 
activity, they have a huge responsibility, since they 
must be objective and unbiased, so everyone who 
has committed a crime is brought to criminal respon-
sibility, and no innocent person is accused, convict-
ed, or subjected to unjustified procedural coercion.

Regarding the relationship between the 
functions of procedural guidance and accusation, 
the content of the prosecution is a much broader 
type of activity, and therefore contains procedural 
guidance. The current version of the Constitution 
of Ukraine does not entirely specify the function 
of prosecution. Thus, Art.  131-1 of the Constitu-
tion of Ukraine states that the prosecutor's office 
is charged with maintaining public accusation in 
court (paragraph 1), thus limiting the prosecutor's 
activities only to the judicial stage. Consequently, 
the prosecutor's implementation of the accusation 
function at the stage of the pre-trial investigation 
remains outside the scope of constitutional and le-
gal regulation. There are several arguments in sup-
port of this thesis.

First, it is only possible to “support” the charge 
in court, [20], and to formulate, form, and draw up 
an indictment – only at the stage of pre-trial investi-
gation. Therefore, such an accusatory criminal pro-
cedural activity should be considered in general, 
from the beginning of the registration of the crime 
to the end, and not just as an episodic final stage.

Secondly, in the Constitution, the charge is 
defined by the term “public”, which is more com-
plete and correct in this case, since it comes from 
the Latin word “publice”, which means “officially on 
behalf of or by order of the state, in the interests of 
the state for the benefit of society”. (This thesis was 
also supported by over 60% of the surveyed prose-
cutors.) However, the content of the indictment ac-
tivity is also limited to a single judicial stage.

The question arises: does the prosecutor 
engage in accusation activities during the pre-tri-
al investigation? The answer is undoubtedly posi-
tive. Even if the current Criminal Procedure Code of 
Ukraine does not contain the concept of a “decision 
to bring charges”, this does not mean that the suspi-
cion reported to a person is “exculpatory” in nature. 
It is the basis of further charges formulation.

Thus, the function of public accusation should 
be implemented by the prosecutor on behalf of the 
state during the pre-trial investigation and judicial 
proceedings. It consists of criminal procedural activ-
ities related to the prosecutor's supervision, proce-
dural guidance, and support of the accusation in court.

The current Criminal Procedure Code of 
Ukraine defines the concept of prosecution more 

broadly than in the Basic Law  – as a statement 
about the commission by a certain person of an act 
provided for by the Law of Ukraine on criminal li-
ability, put forward in accordance with the proce-
dure established by the Criminal Procedure Code 
of Ukraine (paragraph  13 of part  1 of Art.  3), and 
state accusation – as a type of procedural activity of 
a prosecutor, which consists in bringing charges be-
fore the court to ensure criminal liability of a person 
who has committed a criminal offence (paragraph 3 
of part 1 of Art. 3) [2]. From the legally established 
definitions, it is clear that the concept of public ac-
cusation in court is narrower in content than the 
concept of accusation, which covers all accusatory 
activities from the beginning of criminal proceed-
ings to the sentencing in court and therefore relates 
as a part and a whole.

It was noted that the accusation is a separate 
criminal procedural function, the essence of which 
is the area of activity of the subjects of the prosecu-
tion (prosecutor, investigator, victim and civil plain-
tiff, their representatives) regulated by law, which 
is conducted by asserting the guilt of a particular 
person who committed a crime, and consists in for-
mulating suspicion, accusation, applying procedur-
al coercion measures to it, in particular preventive 
measures, collecting evidence of the guilt of this 
person and justifying the criminal responsibility of 
the accused before the court [21].

In legal science, there is a lot of scientific 
discussion about the choice of an approach to un-
derstanding “accusation” as a fundamental legal 
category. However, most authors agree that a pub-
lic accusation in the procedural sense has pre-trial 
(initial) and judicial (final) components, that is, the 
accusation is still conducted at the stage of pre-tri-
al investigation, and not only during the trial [22]. 
This study is also inclined to this opinion, but there 
are certain additions.

It is worth mentioning one of the conceptual 
innovations of the new Criminal Procedure Code of 
Ukraine, provided for in paragraph 2 of chapter 3, 
according to which the prosecutor belongs to the ac-
cusation. Since Art. 36 of the same chapter provides 
mainly for the powers of the prosecutor during the 
pre-trial investigation, this means that the involve-
ment of the prosecutor on the accusation side is con-
ducted at all stages of criminal proceedings, respec-
tively the accusatory activity is conducted before 
the start of the trial. Only the moment of the begin-
ning of this activity and its limits remains uncertain.

The principles of accusation begin to form 
at the time of registration of criminal proceedings, 
sufficient data indicating the presence of signs of a 
crime. This gives grounds for a well-founded assump-
tion about the existence of a “future” suspect, ac-
cused, defendant, convicted person, that is, a person  
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to be brought to criminal responsibility. That is 
why the proceedings are registered to identify this 
person in the subsequent stages of the process and 
bring them to justice by handing them an indict-
ment, and during the trial – supporting a public ac-
cusation against them.

Thus, according to the chronology of the in-
vestigation of proceedings, the first personalised 
procedural document of an accusatory nature, in 
which the future charge begins to form, is a written 
notice of suspicion. That is, the statement about the 
commission by a certain person of an act provided 
for by the criminal law is put forward in accordance 
with the procedure established by the Criminal Pro-
cedure Code of Ukraine. Only in this case does the 
suspect have the opportunity to fully exercise their 
right to defence.

Some additional arguments that only one 
procedural document cannot be considered the be-
ginning of an accusation in a broad sense are pro-
vided below. Each procedural act, whether it is a de-
cision, or an application prepared by a prosecutor 
or investigator, must necessarily have a description 
of the circumstances that indicate that a person has 
committed a crime, and therefore the initial indict-
ment. This is confirmed by the legislative definition 
itself. Since, according to the content of the charge, 
the statement about the commission of an act by a 
certain person provided for by the Law of Ukraine 
on criminal liability is made in accordance with the 
procedure established by the Criminal Procedure 
Code of Ukraine (paragraph 13 of part 1 of Art. 3).

Notably, the prosecutor's accusatory function 
in a pre-trial investigation is completed by drawing 
up an indictment and applying it to the court. In 
addition, it is worth clarifying how the prosecution 
function ends. The logical conclusion of the charge 
is the court's guilty verdict.

After analysing the prosecutor's activities, it 
was concluded that their primary appointment in 
Ukrainian proceedings is not supervision, but the 
implementation of accusation.

This statement corresponds to the PACE Rec-
ommendations “On the role of the public prosecu-
tor's service in a democratic society based on the 

rule of law”  [23]. The UN guidelines on prosecut-
ing persons (prosecutors-accusators) emphasise a 
clear distinction between the powers of the accusa-
tor and judicial functions (Art. 10) [24].

A similar opinion is shared by international 
experts, who in their study on the role of the prose-
cutor at the pre-trial stage of criminal proceedings 
noted that out of over 20 powers, provided for in 
part 2 of Art. 36 of the Criminal Procedure Code of 
Ukraine, only seven can be to a certain degree at-
tributed to supervisory [25].

Based on the above, by extrapolating the 
criminal procedural activity of the prosecutor 
through the set goal, the praxeological area of their 
multi-aspect work is aimed at substantiating the 
charge against the person and confirming it in court.

76% of the interviewed prosecutors – proce-
dural supervisors, who conduct criminal procedur-
al activities, stated that such activities of the prose-
cutor are accusatory.

Some of the prosecutorial supervision referred 
to in the 1960 Criminal Procedure Code has been tak-
en over by judicial control. The prosecutor, as a par-
ty to the prosecution, performs the function of the 
prosecution as fundamental in criminal proceedings.

Conclusions
Thus, having analysed the content of the criminal 
procedural activity of the prosecutor in the current 
Criminal Procedure Code, it is not supervisory, but 
accusatory in nature, since: firstly, the prosecutor is 
the subject of the accusation; secondly, among their 
powers enshrined in the Criminal Procedure Code 
of Ukraine, accusatory ones predominate; thirdly, 
they form the accusation by organising an effective 
pre-trial investigation and implementing procedur-
al guidance; fourthly, their professional interest is 
to conduct the pre-trial investigation in strict ac-
cordance with the requirements of the law to form 
evidence of the accusation that is appropriate, per-
missible, reliable, and sufficient for a reasonable 
statement of guilt of committing a criminal offence 
by the accused; fifthly, they maintain a public accu-
sation in court for the purpose of passing a guilty 
verdict by the court.
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Прокурор за чинним КПК:  
обвинувач чи наглядач?

Ігор Володимирович Рогатюк
Національна академія прокуратури України
04050, вул. Юрія Іллєнка, 81Б, Київ, Україна

Анотація
Турбулентні зміни законодавства останніми роками є плідним підґрунтям для наукових досліджень. 
Інколи закони, які регулюють кримінальні процесуальні відносини, приймають так швидко й дивно, 
що згодом вони тільки завдають шкоди інтересам держави й ускладнюють роботу прокурора  – 
процесуального керівника під час розслідування кримінального провадження. З огляду на це, 
актуальним є питання щодо ролі та місця прокурора в механізмі забезпечення прав і свобод громадян 
під час здійснення кримінального судочинства, реалізації його функцій і повноважень. Підтвердженням 
цього є зміни до Конституції України, прийняті в липні 2016 року, які вже протягом чотирьох років не 
імплементовані до інших законів України. Закріплений Основним Законом оновлений статус прокурора 
створює новий базис для процесуальної тактики розслідування кримінальних проваджень. Отже, варто 
дослідити нову законодавчу регламентацію, емпіричні результати та практичну складову діяльності 
прокурора. У роботі розглянуто функціональний алгоритм дій прокурора – процесуального керівника 
щодо розслідування кримінальних правопорушень. Метою статті є характеристика особливостей 
реалізації процесуального статусу прокурора як суб’єкта кримінальної процесуальної діяльності під 
час розслідування злочинів, складова цієї діяльності як наглядовця чи обвинувача в кримінальному 
судочинстві, зіставлення таких повноважень і визначення характеру зазначеної діяльності з огляду 
на їх кількість у законі. Для досягнення поставленої мети застосовано формально-логічний, системно-
структурний, порівняльно-правовий та статистичний методи. На підставі аналізу положень останніх змін 
у законодавстві та судової і прокурорської практики встановлено основний напрям роботи прокурора 
як обвинувача в кримінальному провадженні. Окреслено специфіку процесуальної тактики прокурора 
на стадії досудового розслідування та в суді, його спрямованість на обґрунтоване притягнення до 
відповідальності особи, яка вчинила кримінальне правопорушення, з метою винесення обвинувального 
вироку суду. Встановлено значення та функціональне наповнення кримінальної процесуальної 
діяльності прокурора в українському судочинстві. Наразі він є передусім обвинувачем із незначною 
кількістю наглядових повноважень, тому наглядові функції прокурора визначено як другорядні. 
Водночас прокурор є основним учасником кримінального провадження, оскільки діє на всіх його етапах 
з початку кримінального провадження та до його закінчення

Ключові слова:
прокурор; кримінальна процесуальна діяльність; обвинувач; публічне обвинувачення; прокурорський 
нагляд; процесуальне керівництво
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Turbulent changes in legislation in recent years are an extensive basis for studies. Sometimes laws 
that regulate criminal procedural relations are adopted so quickly and spontaneously that later they 
only harm the interests of the state and complicate the work of the prosecutor – the procedural head 
during the investigation of criminal proceedings. Considering this, the issue of the role and place of the 
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the procedural status of a prosecutor as a subject of criminal procedural activity in the investigation of 
crimes, the component of this activity as a supervisor or accuser in criminal proceedings, comparing 
such powers and determining the nature of these activities, considering their number in the law. Formal-
logical, system-structural, comparative-legal, and statistical methods were used to achieve this goal. Based 
on the analysis of the provisions of recent changes in legislation and judicial and prosecutorial practice, 
the main area of the prosecutor's work as an accuser in criminal proceedings is established. The specific 
features of the prosecutor's procedural tactics at the stage of pre-trial investigation and in court, its focus 
on reasonably bringing to justice a person who has committed a criminal offence, to pass a guilty verdict 
of the court, are outlined. The importance and functional content of the prosecutor's criminal procedural 
activity in Ukrainian judicial system is established. Now they are primarily an accuser with a small 
number of supervisory powers, so the supervisory functions of the prosecutor are defined as secondary. 
Therewith, the prosecutor is the main participant in criminal proceedings, since they act at all stages from 
the beginning of criminal proceedings to their end
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Introduction
In the criminal legislation of the Federal Republic 
of Germany (hereinafter  – FRG), the procedure of 
criminal proceedings in the absence of a person is 
effectively operating for a long time.

Therewith, the Criminal Procedure Code of 
Ukraine, which gained legal force on November 19, 
2012, did not provide for the possibility of complet-
ing a pre-trial investigation and passing a sentence 
in the absence of a suspect (accused) until January 
2014. A separate institution of special pre-trial in-
vestigation as a component of criminal proceedings 
in the absence of a suspect or accused (in absentia) 
was introduced in October 2014.

Aspects of the criminal procedure legislation 
of Ukraine concerning criminal proceedings in the 
absence of a suspect, accused in criminal proceed-
ings were investigated by various researchers, in-
cluding: V.V.  Afanasyev, O.V.  Baulin, I.V.  Glovyuk, 
V.V.  Zuyev, O.S.  Mazur, G.V.  Matviyevska, O.O.  Na-
hornyuk-Danylyuk, R.G.  Piestsov, V.O.  Popeliush-
ko, O.Yu.  Tatarov, V.M.  Trofimenko, L.D.  Udalova, 
O.G. Shilo, S.L. Sharenko, D.M. Shyshman, and others.

The specific features of the criminal procedure 
legislation of the FRG in different periods were inves-
tigated by such researchers as L.V. Golovko, K.F. Gut-
senko, V.O.  Popeliushko, Yu.  Pikh, V.A.  Savchenko, 
Ya.I.  Soloviy, B.A.  Filimonov, V.I.  Felik, V.D.  Yurch-
ishyn, and others. Therewith, the issue of compara-
tive analysis of criminal proceedings in the absence 
of a suspect or accused in absentia in the criminal 
procedure legislation of Ukraine and the FRG has 
not been investigated, so it requires a detailed anal-
ysis for the purpose of scientific understanding.

The purpose of the study is a comparison of the 
criminal procedure legislation of the FRG and Ukraine 
in relation to criminal proceedings in the absence 
of a suspect or accused both at the stage of pre-tri-
al investigation and trial, and determination of the 
compliance of the legislation of these countries with 
international documents that establish criteria reg-
ulating consideration in the order of in absentia and 
the practice of the European Court of Human Rights.

Results and Discussion
The main source of German criminal procedure 
laws is the Criminal Procedure Code of the FRG 
(ger. Strafprozessordnung für die Bundesrepublik 
Deutschland), adopted on February 1, 1877. Other 
sources of German criminal procedure legislation 
are: the Judiciary Act of 1877, the Criminal Code of 
1871, the Law on Judges of 1961, the Juvenile Courts 
Act of 1974, and the Convention for the Protection 
of Human Rights and Fundamental Freedoms, rati-
fied by the Bundestag in 1952 [1], and the practice 
of the European Court of Human Rights, which are 
essential in German law [2].

In general, German criminal procedure leg-
islation is stable and dynamic, as it was constantly 
improved and supplemented with provisions re-
quired by the present [3].

The purpose of criminal proceedings in the 
German procedural literature is mainly recognised as 
truth [4], justice, and legal stability as necessary pre-
requisites for resolving a criminal dispute, and there-
fore for restoring and maintaining public order [5].

The Criminal Procedure Code of the FRG of 
1877 in its original version allowed absentee pro-
ceedings only in not very important cases, in which the 
punishment was reduced to a monetary penalty [6].

In modern German legislation, the involvement 
of accused persons in criminal proceedings is linked 
to the constitutional obligation of the state to respect 
human dignity and, therefore, the right to a fair hear-
ing and the principle of guilt. In addition, with the 
exception of some alternative proceedings, German 
legislation provides for the personal presence of the 
accused (defendant) throughout the entire trial [7].

The presence of the accused is important in 
German Criminal Procedure, [8] and this indicates 
that the illegal absence of the accused in a substantial 
part of the trial is “an absolute basis for appeal” [9].

According to the decisions of the Federal 
Constitutional Court, the personal involvement of 
the accused in criminal proceedings under the pro-
cedural legislation of Germany serves not only to 
ensure the rights to defence but also to establish 
the facts more reliably, reflecting the constitutional 
opinion that the position of the accused is an essen-
tial part of the court proceedings [8].

In the Criminal Procedure Code of the FRG, 
the concept of “abwesenheit” is used to refer to 
criminal proceedings in the absence of a person. In 
the generally recognised practice of the European 
Court of Human Rights, the term "in absentia" is 
used to refer to criminal proceedings in the absence 
of a suspect (accused, defendant), so this concept 
will be used when comparing the criminal process 
of Ukraine and Germany.

Therewith, the procedure for criminal pro-
ceedings on the territory of Ukraine, in accor-
dance with Art.  1 of the Criminal Procedure Code 
of Ukraine (hereinafter referred to as the CPC of 
Ukraine)  [10], is recognised only by the criminal 
procedure legislation of Ukraine, which covers the 
relevant provisions of Constitution Of Ukraine, in-
ternational agreements, the consent to be bound 
by which was granted by the Verkhovna Rada of 
Ukraine, the Criminal Procedure Code of Ukraine, 
and other laws of Ukraine.

At the initial stage of the CPC of Ukraine, which 
gained legal force on November 19, 2012, and is still 
in force today, it does not provide for the possibili-
ty of conducting pre-trial investigation and judicial 
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proceedings in the absence of a suspect, accused, 
due to the lack of a procedure for bringing to crim-
inal responsibility persons who evade arrival at 
the pre-trial investigation bodies or the court.

The first attempt to overcome this gap was 
the Law of Ukraine No. 725-VII of January 16, 2014, 
which introduced criminal proceedings in absentia. 
However, these amendments to the Criminal Proce-
dure Code of Ukraine entered into force on January 
22, 2014, and on February 2, 2014, they became in-
valid on the grounds of the law of Ukraine of Janu-
ary 28, 2014, No. 732-VII.

Only the law of Ukraine “On amendments 
to the criminal and criminal procedure codes of 
Ukraine regarding the inevitability of punishment 
for certain crimes against the foundations of na-
tional security, public security and corruption 
crimes” of October 7, 2014, No. 1689-VII [11] intro-
duced the institution of criminal proceedings in the 
absence of a suspect or accused, which in the CPC 
of Ukraine was called special pre-trial investigation 
and special court proceedings (in absentia).

Consequently, the criminal procedure legisla-
tion of both FRG and Ukraine provide for a certain 
procedure for conducting criminal proceedings in 
the absence of a suspect or accused (in absentia). 
However, Ukraine in absentia is a relatively new in-
stitution that is at the stage of development, while in 
Germany it is a traditional institution of criminal pro-
cedure, which has been operating for a long time and 
has a well-established practice of law enforcement.

At the stage of pre-trial investigation, before 
the presentation of a public charge, which is the 
moment when the prosecutor's office transfers the 
indictment to the court, in the absence of the ac-
cused for these reasons, the prosecutor's office is 
granted the right to temporarily close the proceed-
ings, but only after the factual circumstances of the 
case have been investigated to the extent possible, 
and the evidence has been provided procedurally to 
the extent necessary [6].

Therewith, based on the analysis of chap-
ter 24 of the CPC of Ukraine “Features of spe-
cial pre-trial investigation of criminal offences” 
(Art. 297-297), it is provided that a special pre-tri-
al investigation (in absentia): 1) is conducted only 
in relation to a person who has acquired the status 
of a suspect in the presence of sufficient evidence 
on ensuring the person's awareness of the exist-
ing criminal proceedings, in particular by serving 
them notice of suspicion and summons [12]; 2)  in 
relation to clearly defined categories of criminal of-
fences [13], which relate mainly to grievous and ex-
tremely grievous crimes; 3) in the case of hiding of 
suspect from pre-trial investigation bodies and the 
court to evade criminal liability and putting them 
on the interstate or international wanted list [14]; 

4)  with the mandatory involvement of a defence 
lawyer, in particular,  by ensuring their involvement 
by the investigator, prosecutor  [15]; 5)  subject to 
compliance with additional, in comparison with the 
general procedure of criminal proceedings, guaran-
tees of ensuring the rights of the suspect, accused, 
defendant [16]. Consequently, the German CPC does 
not actually provide for the possibility of conduct-
ing a pre-trial investigation in the absence of a per-
son, which substantially contrasts it with the CPC of 
Ukraine, which defines the procedure for a special 
pre-trial investigation (in absentia).

The CPC of the FRG notes V.O. Popeliushko, sug-
gests several varieties of the main trial in absentia [17]:

‒  in cases where the defendant leaves the trial 
or does not appear for the continuation of the post-
poned main trial. In such cases, the trial may end in 
the absence of the defendant, if the defendant has 
already been questioned on the merits of the charge 
and the court does not consider their continued 
presence necessary (CPC of the FRG). Such a pro-
cedural mechanism is aimed at preventing obstruc-
tion or undue prolongation of judicial proceedings. 
The main hearing may end in the absence of a per-
son, if the defendant is absent or does not appear, 
or when the interrupted main hearing continues. It 
is necessary for the court of the first instance to al-
ready consider the person on the charge, that is, the 
defendant was given the opportunity to respond to 
the indictment after it was read at the beginning of 
the main hearing to do this [18];

‒ when a defendant intentionally put themselves 
in a state of procedural incapacity and thus inten-
tionally prevents the proper conduct or continu-
ation of the trial in their presence, provided that 
they have not yet been questioned on the merits of 
the charge, although after the opening of the main 
trial they had such an opportunity (CPC of Germa-
ny). The absence of defendants is considered guilty 
if, after being considered on the indictment, they 
have placed themselves in a condition that prevents 
them from being eligible for trial [9];

‒  in case of removal of the defendant from the 
courtroom to pre-trial detention on account of their 
inappropriate behaviour, if the person seriously vi-
olates the procedure for the hearing (§ 177 of the 
law on the judicial system, § 231b of the CPC of the 
FRG) [19]. In such a case, the trial may continue in 
their absence, if the court does not consider their 
further presence necessary, and for as long as the 
court has concerns that the presence of the defen-
dant may seriously damage the process of the main 
trial [8]; if necessary, protect the interests of justice 
by considering the interests of other defendants, 
witnesses, and the interests of the defendant during 
the questioning of these persons (§ 247 of the CPC 
of the FRG). The law also allows a defendant to be 
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removed from the courtroom during part of a hear-
ing to reveal the truth or protect witnesses or de-
fendants. The defendant may be ordered to leave 
the courtroom during the examination, if, based on 
specific facts, there are grounds that the witness or 
co-defendant would not tell the truth or refuse to 
give evidence in the presence of the defendant [20];

‒ if the court releases the defendant, at their re-
quest, from appearing at the main trial (§ 233 of the 
CPC of the FRG). According to § 233 of the CPC of the 
FRG, a defendant may, at their own request, lodge an 
application with a court for exemption from the obli-
gation to appear at the main hearing if, as a result of 
the proceedings alone or in aggregate, only a penalty 
of imprisonment up to six months, a monetary fine of 
up to one hundred and eighty day rates, a warning with 
a penalty clause, a prohibition on driving a vehicle, 
confiscation of what was acquired by criminal means, 
seizure, destruction or reduction in disrepair of the 
objects and means of committing the act is expected.

Such a statement can be extremely useful if 
the defendant prefers to refrain from appearing in 
person due to the considerable distance between 
their place of residence and the court for reasons of 
poor health, professional, or private reasons;

‒  if the main trial is conducted against several 
defendants, but separate court sessions do not con-
cern a specific defendant (§ 231c of the CPC of the 
FRG). Conditional type of proceedings in absentia;

‒  if the defendant uses the right to take part in 
the main court proceedings (§ 232 of the CPC of the 
FRG). This type of proceeding, in absentia, is based 
on the right to take part in the trial of their case if 
they were properly summoned and that, as a result 
of the trial, alone or in aggregate, only a penalty is 
expected, mainly in the form of a monetary penalty.

In turn, the CPC of Ukraine distinguishes two 
types of criminal proceedings in the absence of a 
suspect or accused (in absentia): special pre-trial 
investigation (Art.  2971-2975) and special court 
proceedings (Art. 323) depending on the stages of 
criminal proceedings.

According to Art. 323 of the CPC of Ukraine, 
judicial proceedings in criminal proceedings con-
cerning crimes specified in part 2 of Art. 297-1 of this 
Code can be conducted in the absence of the accused 
(in absentia), except for a minor who is hiding from 
the investigating authorities and the court to evade 
criminal liability (special court proceedings) and is 
put on the interstate or international wanted list.

Thus, the criminal procedure legislation of 
the FRG, in contrast to the CPC of Ukraine, provides 
for several types of judicial proceedings in absentia.

According to the provisions of the CPC of the 
FRG, in cases where the accused evades investigation 
or trial by staying abroad, regardless of whether or 
not the issue of their extradition by a foreign state is 

resolved, and in cases in which their place of stay is 
unknown, the law does not provide for the proceed-
ings in absentia. Such cases are considered in Ger-
man law as temporary surmountable procedural 
obstacles, for overcoming which the CPC of the FRG 
provides for separate proceedings (book 2, section 
VIII, §§ 276-295 of the CPC of the FRG) [6].

This separate proceeding is considered as 
an alternative for in absentia, in particular, “special 
pre-trial investigation” and “special judicial pro-
ceedings” (chapter 24-1 and Art. 323 of the CPC of 
Ukraine)  – “proceedings against absent persons” 
(Book 2, Section VIII, §§ 276-295 of the CPC of the 
FRG). It is conducted separately from the main court 
proceedings, it aims to provide evidence in case of 
the upcoming appearance of the absent accused 
(§ 285 of the CPC of the FRG). However, the law also 
defines another task, namely to induce the accused 
to appear in court by, on the one hand, temporary 
confiscation of their property (§§  290-293 of the 
CPC of the FRG), and on the other – by applying an 
incentive measure in the form of a guarantee of in-
violability (§ 295 of the CPC of the FRG) [6].

The analysis of §§ 276, 285 of the CPC of the 
FRG demonstrates that separate proceedings are 
used to preserve evidence when the location of the 
accused is unknown, or the accused is not accessible 
to the German authorities in other circumstances.

In all cases, with the exception of those where 
a criminal act committed by an absent person is 
punishable by imprisonment for up to six months 
or a monetary fine of up to one hundred and eighty 
daily rates, if there are suspicions against the absent 
accused that would justify the issuance of a pre-trial 
detention order, a court order may impose a tempo-
rary confiscation of their property within the scope 
of the CPC of the FRG (§ 290 of the CPC) [17]. The 
purpose of the temporary confiscation of the prop-
erty of “Vermögensbeschlagnahme” is to force the 
absent accused to appear in court by seizing their 
property and financial resources and thus securing 
the main trial. This measure can be applied regard-
less of the possibility of extradition of the accused 
by a foreign state or the refusal of the accused to 
return to Germany, even in the event of loss of prop-
erty. However, it cannot be applied if the presence 
of the accused cannot be ensured by applying this 
measure. An example is an absence due to reasons 
beyond the control of the accused (illness, deten-
tion against their will, etc.). The purpose of this 
measure cannot be achieved either if the value of 
the property is so insubstantial that its confiscation 
cannot encourage the accused to appear [21].

Based on the analysis of the CPC of the FRG, 
the resolution on temporary confiscation of prop-
erty will be published in the Federal Gazette and, 
at the discretion of the court, published in another 
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appropriate way. From the moment of its first pub-
lication in the Federal Gazette, the accused loses the 
right to dispose of confiscated property by entering 
into transactions [17].

In addition, the procedural law provides for 
the involvement of persons in the main hearing who 
are not charged, but may be adversely affected by 
the confiscation order of the criminal court, since 
they are the owners of this property or have anoth-
er right to it. In this case, the court obliges such a 
person to take part in the proceedings [19].

In such proceedings, the accused may be rep-
resented by a defence lawyer and even relatives. If 
charges have already been brought against an ab-
sent accused, the totality of the accused's property 
located within Germany may be seized by the court 
to force them to appear, if the grounds of suspicion 
justify the issuance of an arrest warrant [22], [9].

The decision on the application of the temporary 
confiscation of property is brought to the attention of 
the agency to which the institution of supervision of 
the seized property of the persons present is subor-
dinate (§ 292 paragraph 2 of the CPC of the FRG) [17]. 
According to § 293 of the CPC of the FRG, temporary 
confiscation is cancelled when there are no grounds 
for it anymore. Cancellation will be announced the 
same way as the application. An order to remove 
the resolution from the Federal Bulletin, which is ex-
ecuted within a month is conducted to do this [21].

In addition to the special confiscation of 
property in the framework of proceedings against 
absent persons, according to § 295 of the CPC of the 
FRG, the court has the right to issue a written guar-
antee of inviolability to the absent accused, which 
may be associated with the fulfilment of certain 
conditions. Such a guarantee provides an exemption 
from pre-trial detention as a preventive measure, 
but only in relation to the criminal act in connection 
with which it was granted. The guarantee loses its 
validity in the event of a guilty verdict with a custo-
dial sentence, or if the accused makes preparations 
to escape, or if they do not fulfil the conditions on 
which the guarantee of inviolability depended  [1].

Thus, the task of the separate proceedings 
under the CPC of the FRG, which is considered as an 
alternative for in absentia, is to induce the accused 
to appear in court by both temporary confiscations 
of their property and applying an incentive mea-
sure in the form of a guarantee of inviolability.

Alternative legal mechanisms in criminal 
proceedings in the absence of a suspect (accused), 
except for a special pre-trial investigation or special 
court proceedings, are not provided for in the CPC 
of Ukraine, and any mechanisms for inducing a sus-
pect (accused) to appear to an investigator, prose-
cutor, or court during a special pre-trial investiga-
tion and special court proceedings.

According to the criminal procedure legis-
lation of Germany, absentee court proceedings are 
allowed under certain circumstances.

After a public accusation is made, which is 
the moment when the prosecutor's office transfers 
the indictment to the court, the court is ex officio 
obliged to check the existence of procedural prereq-
uisites for the process. If a temporary procedural ob-
stacle is established, which is the absence of the ac-
cused for the above reasons, the court has the right, 
based on § 205 of the CPC of the FRG, to decide on 
the temporary closure (suspension) of the trial [6].

The CPC of the FRG, namely §  276, defines 
a temporarily absent person. Thus, the accused is 
considered absent if the place of their stay is un-
known or if they are abroad and it is impossible to 
bring them to the court to which their case is being 
considered.

Unlike the CPC of the FRG, the criminal pro-
cedure legislation of Ukraine does not cover the 
concept of "hiding of a suspect from pre-trial inves-
tigation bodies and the court to evade criminal lia-
bility", which creates problems in the law enforce-
ment of the institution in absentia.

Therewith, according to §  287 of the CPC of 
the FRG, if the place of stay of the accused is known, 
the judge of the court who has jurisdiction over the 
case opens "proceedings against the absent person", 
sends the absent person a corresponding notifica-
tion about the progress of the proceedings, against 
which the accused cannot make claims. In the event 
that a public charge is brought against the absent 
person, and the place of their stay is unknown, the 
judge, having opened the relevant proceedings, con-
ducts the so-called requirement to appear by notify-
ing one or more public mass media (in newspapers, 
on radio, television, or even by attempting to estab-
lish contact with the absent person by other suitable 
means with a request to appear in court or inform the 
place of their stay (§ 288 of the CPC of the FRG) [21].

When the absence of the defendant is dis-
covered only after the opening of the main court 
proceedings, the court decides to suspend it (§ 205 
of the CPC of the FRG), but for the purpose of pro-
viding procedural evidence through an authorised 
judge of the court conducting the trial, or at their 
request through an authorised judge of another 
court (simultaneously with the initiation of “pro-
ceedings against the absent person”) conducts their 
investigation (§ 289 of the CPC of the FRG, § 157 of 
the Law on the judicial system) [17].

The main trial may be conducted without the 
defendant, if they were properly summoned and the 
summons (but not based on a summons via public 
notice) stated that the trial may be conducted in 
the defendant's absence, and the results of the trial 
alone or in aggregate will only impose a penalty of a 
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monetary fine of up to one hundred and eighty day 
rates, a warning with a penalty clause, a prohibition 
to drive a vehicle, confiscation of what was acquired 
by criminal means, seizure, destruction, or reduction 
in disrepair of objects and means of committing the 
act. The imposition of a more severe penalty or cor-
rection measure in such proceedings is impossible, 
and the deprivation of a driver's license is allowed if 
the possibility of this was indicated in the subpoena 
(paragraphs 1, 2 § 232 of the CPC of the FRG) [6].

The court must be sure that the person delib-
erately ignores the obligation to be present without 
valid reasons [23]. The court may not apply a higher 
fine or penalty than those indicated above, in partic-
ular, a penalty of imprisonment [19]. The presence 
of all these conditions does not allow a person not 
to appear, but only authorises the court to hold the 
main hearing in the absence of the defendant [28]. 
Even if the above conditions for a hearing in absentia 
are met, the court may order to bring the defendant 
to it, first of all, if it considers that the presence of 
the defendant is necessary to reveal the truth [19].

In the criminal procedure legislation of 
Ukraine, the procedure for judicial proceedings in 
the absence of the accused is called special judicial 
proceedings (in absentia).

According to the provisions of the CPC of 
Ukraine, judicial proceedings in criminal proceed-
ings can be conducted in the absence of the accused 
(in absentia), except for a minor, only in respect of 
clearly defined crimes, which mainly belong to griev-
ous and extremely grievous crimes, who is hiding 
from the investigating authorities and the court to 
evade criminal liability and is put on the interstate 
and international wanted list (part 3 of Art. 323 of 
the CPC of Ukraine).

The prosecutor submits a petition to the court, 
to which they add materials stating that the accused 
knew or should have known about the criminal pro-
ceedings initiated to apply the procedure of special 
judicial proceedings. Based on the results of this re-
quest, the court issues a decision on the implemen-
tation of special court proceedings against such an 
accused (part 3 of Art. 323 of the CPC of Ukraine) 
in case of its satisfaction, or a decision on refusal 
to satisfy the request for special court proceedings, 
declaring the accused wanted and suspending crim-
inal proceedings (Art.  335 of the CPC of Ukraine).

Summons for the accused in the event of spe-
cial judicial proceedings are sent to the last known 
place of their residence or stay, and the procedural 
documents to be served to the accused are sent to 
the defence lawyer. Information about such docu-
ments and summons for the accused must be pub-
lished in the mass media of the national field of 
distribution. From the moment of publication of 
the summons in the mass media of the general state 

field of distribution, the accused is considered to be 
properly informed with its content.

Thus, according to the criminal procedure 
legislation of Germany, holding a full main hear-
ing in the absence of the accused is permissible in 
the interests of protecting the functioning of the 
criminal justice system, if they were properly sum-
moned, for this purpose the location of the defen-
dants must be known to the court, thereby they 
must be warned that the hearing can take place in 
their absence [8] in cases, according to the results 
of the trial of which, punishment can be imposed in 
the form of a predominantly monetary penalty.

In turn, the CPC of Ukraine provides for con-
ducting a trial in the absence of the accused, who 
is hiding from the investigating authorities and the 
court to evade criminal liability and is put on the 
interstate and/or international wanted list in the 
absence of the accused in proceedings only related 
to grievous and extremely grievous crimes. Atten-
tion is also drawn to the issue of the involvement 
of a defence lawyer in criminal proceedings in the 
absence of the accused (defendant) in the CPC of 
the FRG. Thus, according to § 286 of the CPC of the 
FRG, a defence lawyer can act for an absent accused 
(defendant), and their relatives are allowed as rep-
resentatives even without a power of attorney.

In all cases of absentee proceedings to the 
extent that the main trial can be conducted in the 
absence of the defendant, they have the right to en-
trust their representation in court to the defence 
lawyer, issuing them a written order for this, and 
if they do not have a defence lawyer, give their con-
sent to this. If the defence is conducted as intend-
ed, the defendant's consent to this is not necessary 
(§§ 234, 234A of the CPC of the FRG) [17].

If such representation is possible, that is, when 
the main hearing can be held in the absence of the ac-
cused, and the defence lawyer has received a power of 
attorney from such a person, the former has the right 
to exercise all the procedural rights of the defendant, 
in particular, to make a statement of accusation on 
behalf of such a person [8]. Therewith, the presence 
of a defence lawyer at the hearing is not a substitute 
for the presence of the defendant. Undoubtedly, the 
absent defendant loses the opportunity to contribute 
to the clarification of the facts at the main hearing 
[18]. However, according to §§ 240, 257, the defence 
lawyer can exercise most of these rights of involve-
ment, regardless of whether the defendant is pres-
ent, in particular, the right to ask questions to wit-
nesses and experts and comment on the evidence. 
According to part 2 of Art. 297-3, part 3 of Art. 323 
of the CPC of Ukraine, the involvement of a defence 
lawyer during a special pre-trial investigation from 
the moment the investigating judge considers the 
request and special court proceedings is mandatory.
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Fixing in the CPC of Ukraine the requirement 
for mandatory involvement of a defence lawyer in 
criminal proceedings against persons in respect of 
whom a special pre-trial investigation and special 
judicial proceedings (in absentia) are conducted, 
aimed at ensuring the right to defence of a suspect 
or accused. However, the impossibility of communi-
cation of a defender appointed by the relevant body 
(institution) authorised by law to provide free legal 
assistance with a suspect or accused who haven't 
met before, excludes the possibility of coordination 
between these persons of a legal position and sub-
stantially complicates the exercise by the defender 
of their powers, in particular, to establish informa-
tion about circumstances, factual data that could 
have been communicated to them exclusively by the 
client [16]. This may lead to a violation of the right 
to defence, namely the “right to effective defence”, 
the concept of which defined by the practice of the 
European Court of Human Rights.

Consequently, the criminal procedure legisla-
tion of both Germany and Ukraine provides for the 
right to defence for a suspect accused in criminal 
proceedings in absentia, but during law enforce-
ment, there are problems in ensuring this right un-
der the CPC of Ukraine in the case of defence by a 
lawyer appointed by the relevant body (institution) 
authorised by law to provide free legal assistance.

Under § 235 of the CCP of the FRG, if the main 
hearing was held in the absence of the defendant, 
they may, within one week after the sentence was 
served, request that the proceedings be annulled 
and returned to the previous stage under the same 
conditions as those established in the event of 
non-compliance with the time-limits; if the sum-
moning of the defendant to the main trial was not 
communicated to them, they may claim that the 
proceedings were returned to the previous stage.

According to the CPC of the FRG, if it is al-
lowed to hold the main hearing in the (permanent 
or temporary) absence of the defendant, further ju-
dicial means are the same as those applied to court 
decisions after the usual main hearing: review (i.e., 
appeal only on matters of law), and in some cases – 
appeal (i.e., appeal on matters of fact and law) [19].

According to paragraph 1 of part 1 of Art. 392 
of the CPC of Ukraine, court decisions that were ad-
opted by the courts of the first instance and did not 
enter into legal force, namely sentences adopted as a 
result of special court proceedings, may be appealed.

According to part 3 of Art. 400 of the CPC of 
Ukraine, if an appeal is filed by an accused against 
whom the court has issued a verdict based on the 
results of special court proceedings, the court re-
sumes the term, provided that the accused are pro-
vided with confirmation of the existence of valid 
reasons and sends the appeal together with the ma-

terials of the criminal proceedings to the Сourt of 
Appeal, observing the relevant rules.

The content of this legal provision certifies 
that the time limit for the appeal must be restored 
by the court that issued such a verdict that contra-
dicts the principles of proceedings in the Court of 
Appeal, defined in chapter 31 of the CPC of Ukraine.

Therewith, the CPC of Ukraine, apart from the 
appeal against a verdict adopted as a result of spe-
cial judicial proceedings with certain restrictions, 
does not provide for a separate procedural mech-
anism for re-examination in the event that the ac-
cused has not been properly notified about the trial.

An international document defining certain re-
quirements for criminal proceedings in the absence 
of a suspect (in absentia) is Resolution  (75)  11 of 
the Committee of Ministers of the Council of Europe

“On the criteria governing proceedings con-
ducted in the absence of the accused”, adopted 
on January 19, 1973. According to this document, 
non-compliance with the requirement for the man-
datory presence of an accused during the consid-
eration of their case in court is permissible only in 
exceptional cases; ways and means must be found 
to ensure the rights of the accused to be heard and 
to be present during the consideration of their case; 
the case of the accused is not considered in their ab-
sence if it is possible to move the proceedings to the 
territory of another state or make a request for ex-
tradition; everyone whose case was considered in 
their absence should be able to challenge this judi-
cial decision by any means available to them if they 
were present; a person whose case was considered 
in their absence and who was not served with a 
summons in a due way must have a legal remedy 
that allows it to annul the court decision [24].

Certain criminal procedure criteria for crim-
inal proceedings in absentia are also contained in 
Recommendation No.  R  (87)  18 of the Committee 
of Ministers of the Council of Europe to member 
states “On the simplification of criminal justice” of 
September 17, 1987 [25].

In particular, this document emphasises that 
member states should consider and allow first-in-
stance courts to hear and decide on cases in the 
absence of the accused, at least regarding minor 
offences, and consider the penalty that may be im-
posed, provided that the accused has been properly 
informed of the date of the hearing and the right to 
legal or other representation [25].

The analysis of the CPC of the FRG shows the 
general compliance of the criminal procedure leg-
islation of this country with the criteria defined by 
international documents.

In turn, the procedure for special pre-trial In-
vestigation, special court proceedings defined by the 
CPC of Ukraine, do not meet the following criteria, 
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in particular with regard to: the severity of crimes, 
proceedings o which can be conducted in absentia; 
the impossibility of conducting if the location of the 
suspect or accused is known outside Ukraine; the 
severity of the punishment that can be imposed as 
a result of special court proceedings; the lack of a 
defence method that allows reviewing the verdict.

The European Court of Human Rights, in its 
practice, has developed certain criteria for compli-
ance of the in absentia procedure with the Сonven-
tion for the Protection of Human Rights and Fun-
damental Freedoms, in particular in the cases of 
Sejdovic v. Italy, Medenica v. Switzerland, Haralamp-
iev v. Bulgaria [7].

Thus, the accused may voluntarily waive the 
right to appear in person at the trial, directly or tacit-
ly, provided that the refusal is established unequivo-
cally and that the accused can reasonably foresee the 
consequences of their non-appearance. The Europe-
an Court of Human Rights has repeatedly analysed 
German criminal procedure law, which deals with 
certain aspects of criminal proceedings in the ab-
sence of the accused. Given the strict requirements 
for criminal proceedings in absentia, German leg-
islation seems to mostly meet the standards of the 
European Court of Human Rights [26], but there are 
some problematic aspects. Thus, the European Court 
of Human Rights in the case of Schatschaschwili v. 
Germany identified that Germany had violated §  1 
Art.  6 and §  3(d) Art.  6 of the Convention for the 
Protection of Human Rights and Fundamental Free-
doms on account of the failure to examine during the 
trial the absent key prosecution witnesses, whose 
statements had a substantial impact on the appli-
cant's guilty verdict, who had been questioned by 
the investigating judge at the pre-trial investigation 
stage in the absence of the accused and their de-
fence lawyer, since neither the accused nor the de-
fence lawyer had had the opportunity to put ques-
tions to the witnesses, rendering the trial unfair [7].

This reinforces the criticism expressed by 
the European Court of Human Rights earlier in the 
Hümmer v. Germany decision, in which a violation 
of Art. 6 of the Convention was identified, since no 
defence lawyer was appointed to take part in the 
pre-trial questioning of the key accusation witness 
by a judge, and this witness then did not give evi-
dence at the main hearing [7].

Regarding the appeal proceedings in the ab-
sence of a person, the European Court of Human 
Rights in Neziraj v. Germany case, found a violation 
of § 1 Art. 6, § 3(c) Art. 6 of the Convention regard-
ing the rejection of the defendant's appeal in con-
nection with their inability to appear at the court 
session of the appellate instance, since, according to 
the CPC of the FRG, the Court of Appeal was obliged 
to reject the appeal filed by the defendant without 

making a decision on its merits, if the latter did not 
appear at the appeal hearing [7].

Following the decision of the European Court 
of Human Rights in 2012, the German legislator 
changed the procedural rules in appeal proceed-
ings, allowing an appeal to be heard in absentia, 
primarily if the defendant is represented by a de-
fence lawyer, and the presence of the defendant is 
not considered necessary to reveal the truth. So far, 
the European Court of Human Rights has not made 
a single decision against Ukraine in which it has as-
sessed any aspects of the special pre-trial Investiga-
tion, special judicial proceedings (in absentia).

However, the Office of the United Nations 
High Commissioner for Human Rights in its re-
ports on the human rights situation in Ukraine has 
repeatedly emphasised that the provisions of the 
criminal procedure legislation on special pre-trial 
Investigation, special judicial proceedings do not 
provide sufficient guarantees to protect the right to 
a fair trial and due process, and therefore the cur-
rent procedure for proceedings in absentia does 
not comply with the legal practice of the European 
Court of Human Rights [27].

Thus, the position of V.O. Popeliushko is rea-
sonable, who believes that absentee proceedings in 
German criminal proceedings are regulated consid-
ering both the interests of justice and the interests 
of the accused. Proceedings against absent persons, 
which do not concern the issue of guilt or innocence 
of the accused, and thus exclude the possibility of 
violating the rights that they are endowed with in 
the main trial, are an effective legal mechanism for 
ensuring their appearance in court and thereby re-
solving the criminal case on its merits in compli-
ance with all procedural guarantees [17].

Since the criminal procedural legislation of 
Ukraine is at the stage of development and does 
not fully comply with the international standards 
that are brought to criminal proceedings in the ab-
sence of a suspect, accused (in absentia), to ensure 
the achievement of the tasks of criminal proceed-
ings defined in Art. 2 of the CPC of Ukraine, and the 
development of criminal procedural legislation of 
Ukraine in absentia, certain legal provisions of the 
CPC of the FRG can be borrowed.

The scientific originality consists in a compre-
hensive analysis of criminal proceedings in the absence 
of a suspect or accused in the criminal procedure legis-
lation of Germany and Ukraine, the examination of the 
criminal process of Germany to clarify all its features 
and determine further ways of developing the criminal 
procedure legislation of Ukraine.

Conclusions
1.  The criminal procedure legislation of both Ger-
many and Ukraine provides for a certain procedure 
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for conducting criminal proceedings in the absence 
of a suspect or accused (in absentia).

2. The CPC of the FRG does not provide for the 
possibility of conducting a pre-trial investigation in the 
absence of a person, which substantially distinguish-
es it from the CPC of Ukraine, which defines the proce-
dure for special pre-trial investigation (in absentia).

3.  The criminal procedure legislation of the 
FRG, in contrast to the CPC of Ukraine, provides for 
so-called separate proceedings aimed at encourag-
ing the accused to appear in court.

4. According to the criminal procedure legis-
lation of the FRG, in contrast to Ukraine, holding a 
full main hearing in the absence of the accused (de-

fendant) is possible in certain cases, provided that 
proper notification is given in cases, as a result of 
judicial consideration of which, a punishment in the 
form of mainly monetary penalties can be imposed.

5. The CPC of the FRG mostly complies with the 
standards of the European Court of Human Rights.

6.  The criminal procedural legislation of 
Ukraine is at the stage of development and does not 
fully comply with international standards that are 
brought to criminal proceedings in the absence of 
a suspect, accused (in absentia), and therefore for 
the development of criminal procedural legislation 
of Ukraine in absentia, certain legal provisions of 
the CPC of the FRG can be borrowed.
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Порівняльний аналіз кримінального 
провадження in absentia в законодавстві  
ФРН та України

Олексій Валерійович Калінніков
Національна академія внутрішніх справ
03035, Солом’янська площа, 1, м. Київ, Україна

Анотація
Метою статті є порівняння кримінального процесуального законодавства Федеративної Республіки 
Німеччини та України щодо кримінального провадження за відсутності підозрюваного чи обвинуваченого 
на стадії як досудового розслідування, так і судового розгляду, а також дослідження відповідності 
законодавств цих країн міжнародним документам, у яких визначено критерії, що регламентують 
розгляд у порядку in absentia та практиці Європейського суду з прав людини. З огляду на поставлену 
мету, особливості об’єкта й предмета дослідження, обрано методологічний інструментарій. Під час 
дослідження використано систему методів наукового пізнання: формальної логіки (абстрагування, 
аналогію, дедукцію, індукцію, синтез) – для з’ясування змісту розглядуваного питання; теоретичний – 
у процесі дослідження наукової та навчально-методичної літератури. Наукова новизна полягає 
в комплексному дослідженні кримінального провадження за відсутності підозрюваного чи 
обвинуваченого в кримінальному процесуальному законодавстві Федеративної Республіки Німеччини 
та України, причому увагу акцентовано на кримінальному процесі Федеративної Республіки Німеччини 
для з’ясування всіх його особливостей з метою визначення подальших шляхів розвитку кримінального 
процесуального законодавства України. За результатами здійсненого дослідження сформульовано 
висновки: 1)  кримінальне процесуальне законодавство як Федеративної Республіки Німеччини, 
так й України передбачає певний порядок здійснення кримінального провадження за відсутності 
підозрюваного, обвинуваченого (in absentia); 2)  Кримінальний процесуальний кодекс Федеративної 
Республіки Німеччини фактично не передбачає можливості проведення досудового розслідування за 
відсутності особи, що суттєво відрізняє його від Кримінального процесуального кодексу України, який 
визначає порядок спеціального досудового розслідування (іn absentia); 3)  кримінальне процесуальне 
законодавство Федеративної Республіки Німеччини, на відміну від Кримінального процесуального 
кодексу України, передбачає так зване окреме провадження, спрямоване на спонукання обвинуваченого 
до явки в суд; 4) за кримінальним процесуальним законодавством Федеративної Республіки Німеччини, 
на відміну від України, проведення повного основного слухання за відсутності обвинуваченого 
(підсудного) можливе в певних випадках, за умови належного повідомлення у справах, за результатами 
судового розгляду яких може бути призначено покарання у вигляді переважно грошового стягнення; 
5)  Кримінальний процесуальний кодекс Федеративної Республіки Німеччини здебільшого відповідає 
стандартам Європейського суду з прав людини; 6)  кримінальне процесуальне законодавство України 
знаходиться на стадії становлення і не цілком відповідає міжнародним стандартам, які пред’являють 
до кримінального провадження за відсутності підозрюваного, обвинуваченого (in absentia), а тому 
для розвитку кримінального процесуального законодавства України in absentia певні правові норми 
Кримінального процесуального кодексу Федеративної Республіки Німеччини може бути запозичено

Ключові слова:
спеціальне досудове розслідування; спеціальне судове провадження, in absentia; підозрюваний; 
обвинувачений; конфіскація; КПК ФРН
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At the beginning of the 21st century, the 
globalised world underwent drastic social trans-
formations. The systemic financial and economic 
crisis and the spread of COVID-19 became anoth-
er challenge for Ukraine and the world communi-
ty in general. Among the threats to the security of 
most countries, the circulation of weapons of mass 
destruction, international terrorism, transnation-
al organised crime, and illegal migration have be-
come large-scale. There is a dangerous tendency to 
"revise" national borders contrary to the norms of 
international law, which leads to a surge in mani-
festations of separatism and extremism as a conse-
quence of ethnic, confessional, and civil conflicts.

The criminal situation in Ukraine has re-
mained consistently tense over the past five years. 
Its complication, among other things, is caused by 
military operations in the East of the country, lack 
of control over part of the territory and the state 
border, activation of internal population movement 
processes, economic instability, and the use of inef-
ficient methods of financial and economic activity, 
inconsistency in the reforms of the law enforce-
ment and judicial systems, education and health 
care, rising unemployment and substantial social 
stratification of the population, imperfect public 
administration in the field of environmental protec-
tion and regulation of the use of natural resources, 
etc. Indicators of the crime rate now show that it is 
acquiring a fundamentally new quality, transform-
ing into transnational, organised, corrupt criminal 
organisations.
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The legal and institutional changes declared 
in the National Security Strategy (Presidential De-
cree No. 287/2015), the Law of Ukraine “On nation-
al security of Ukraine”, as well as previously adopt-
ed state-wide integrated target programs (1993, 
1996, 2000 and 2006), concepts (2010 and 2011) 
mostly remain unrealised. Despite the sufficient re-
newal of the criminal justice system, modernisation 
of law enforcement institutions, judicial proceed-
ings, and substantial strengthening of the capacity 
of the bodies of the system of the Ministry of Inter-
nal Affairs of Ukraine, the activities of subjects of 
crime prevention are negatively affected by the un-
derestimation of criminological potential in terms 
of monitoring and forecasting the criminal situation 
both in the whole country and within individual re-
gions, the discrepancy between the national policy 
of combating crime, criminological policy, threats 
of a criminal nature, and the low effectiveness of 
government programs in this area, which requires 
an active strategy to prevent crimes. Therewith, the 
state still does not have a proper system for crime 
prevention, its legislative principles are imperfect, 
and the means used are often ineffective. This con-
firms the need to create a reliable scientific and 
practical basis for improving the forms, methods, 
and measures of preventive activities.

Thus, today one of the priorities in the field 
of ensuring the country's security should be the 
state criminological policy as a coordinated activity 
of all branches of government and civil society in-
stitutions aimed at identifying and eliminating the 
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causes and conditions of crimes, predicting possi-
ble changes in the criminal situation, adjusting the 
strategic areas of managing the criminal justice 
system. In addition, the uncertainty of the goals, ob-
jectives, principles, and means (in particular, legal, 
informational, preventive, repressive, predictive) 
of state influence on crime identifies existing gaps 
and causes new problems of a doctrinal, legal, and 
organisational nature, which in practice require ur-
gent solutions.

The study of V.V.  Vasilevich corresponds to 
modern trends, in which legal science is increasing-
ly turning to the problems of the effectiveness of the 
national policy of combating crime – criminological 
(anti-criminogenic) policy. This is due to the high 
level of threats facing national security due to the 
genesis of crime, the manifestations of which are be-
coming increasingly dangerous, as well as the low ef-
fectiveness of government programs aimed at com-
bating this illegal phenomenon. In the context of the 
unstable socio-political situation in the country and 
the deepening economic crisis, the study of these 
problems is undoubtedly relevant. The monograph, 
based on the analysis of legislation and regulations, 
scientific and historiographical sources, generali-
sation of the practice of criminal justice bodies and 
foreign experience, highlights the legal and organi-
sational foundations and areas for improving law 
enforcement activities on crime prevention. Consid-
ering the specific features of the subject under study, 
the author's position on the content of a number of 
categories of criminological activity is justified and 
confirmed by procedural practice.

Monograph by V.V. Vasilevich is one of the first 
comprehensive scientific studies in Ukraine, which 
from the standpoint of a systematic approach de-
fines the concept of criminological policy as based 
on the idea of humanism and the principles of the 
rule of law, a strategic component of the domestic 
and foreign anti-criminal policy of the state, the 
definition of which is to form doctrinal foundations 
in the field of combating crime and its practical im-
plementation in the system of bodies and institu-
tions of criminal justice in accordance with the pro-
visions of criminal-legal, criminal-procedural, and 
criminal-executive policy, and legislation of Ukraine.

The optimal structure and content of the 
monograph allowed comprehensively covering the 
issue under study. The paper analyses the correla-
tion of theoretical issues and practical tasks, the 
level of which mainly depends on the clarification of 
the concept and content, the relationship and inter-
dependence of criminal and criminological policy of 
the state, the procedure for forming based on scien-
tific provisions that are key to the epistemological 
process of cognition and practical implementation 

of the latter. The state of scientific development, ter-
minology, and methodology for the establishment 
of constituent elements of criminological policy, 
debatable issues of its theoretical justification and 
practical implementation in Ukraine and abroad are 
comprehensively examined. Based on the results of 
the analysis of Ukrainian and international scientif-
ic and regulatory sources, the author's work expe-
rience in law enforcement agencies, elements (lev-
els), methods, and principles of the criminological 
policy are determined. The monograph identifies 
the prerequisites and main stages of the establish-
ment and development of the latter, determines its 
relationship with other types of the anti-criminal 
policy of the state, and examines the features of its 
establishment, areas of improvement, and ways of 
implementation in the criminal, criminal procedur-
al and criminal-executive legislation of Ukraine; the 
proposals for further development of criminologi-
cal theory and practice were formulated. It is em-
phasised that the function of protecting human and 
civil rights and freedoms is one of the main func-
tions of the rule of law and reducing the crime rate 
primarily depends on the coordinated activities of 
the system of subjects of establishment and imple-
mentation of criminological policy, effective legal, 
organisational, and informational support for it. 
Attention is focused on the specific features of the 
establishment and implementation of criminologi-
cal policy according to the criminological situation 
in the country.

The empirical basis of the study consists of 
official statistics, materials of criminal proceedings, 
and summary data from surveys of employees of 
the National Police of Ukraine and the prosecutor's 
office. The presented material is substantiated with 
a thorough systematic analysis of legislative and 
other regulatory acts, special scientific literature. 
The conclusions of the monograph are based on 
Ukrainian and foreign criminal legislation, crimi-
nal-legal and criminological doctrine, and judicial 
practice. The substantial results were obtained 
through the application of an integrated approach 
to the analysis of problems with the systematisation 
of relevant scientific knowledge and the identifica-
tion of prospects for further scientific examination.

The complex nature of the investigation, the 
importance of the results of this study for improving 
political, legal, socio-economic, legislative, and gov-
ernment decisions aimed at identifying and eliminat-
ing the causes and conditions of crimes, optimising 
the fight against crime, enabling the classification of 
the monograph as an interesting study on the chosen 
problem, recognising it as timely and relevant. It is 
characterised by the thoroughness of legal analysis, 
the balance and correctness of scientific polemics, 
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and the proper material selection. The scientifically 
based results obtained by the author contribute to 
solving an important problem for legal science and 
law enforcement activities. The study defines, supple-
ments, and clarifies a number of provisions of a the-
oretical, legal, and methodological nature. It can be 

useful for researchers, teachers, postgraduates, and 
students of higher educational institutions of the le-
gal profile, practitioners of law enforcement agencies, 
specialists of state authorities, judges, and anyone who 
is interested in finding effective measures to protect 
people, society, and the state from criminal offences.


